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UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under 
the applicable statutes, can be made by the Secretary of Agricul- 
ture, or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability which 
are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Animal 
Welfare Act (7 U.S.C. 2131 et seq.), the Federal Meat Inspection 
Act (21 U.S.C. 601 et seq.), the Grain Standards Act (7 U.S.C. 
1821 et seq.), the Horse Protection Act (15 U.S.C. 1821 et seq.), 
the Packers and Stockyards Act, 1921 (7 U.S.C. 181 et seq,), and 
the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 
499a et seq.). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may be 
cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number. Prior 
to 1942 the Secretary’s decisions were identified by docket and deci- 
sion numbers, for example, D-578; S. 1150. Such citation of a case 
in these volumes generally indicates that the decision is not published 
in the Agriculture Decisions. 


Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 
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Agricultural Marketing Agreement Act, 1937 


PLEASANT VIEW Farms, I&3. AMA Docket 
No. M 80-8. Dual operation — leasing and 
sharing farm premises with separate producer 
— Shared enterprise — competitive advantage 
factor — Producer-handler status — loss of 
for period of dual operation tens 5a eon «ic AEB 


Partition of herd — operation prior to — 
Surplus milk — price received for — Billings 
— cancellation ordered for September and Oc- 
tober 1975, with refund therefor 


(No. 17,958) 


In re PLEASANT VIEW FARMS, INC. AMA Docket No. M 80-8. De- 
cided June 16, 1977. 


Dual operation — leasing and sharing farm premises with separate pro- 
ducer — Shared enterprise — competitive advantage factor — Producer- 
handler status — loss of for period of dual operation 


Where petitioner shared its enterprise with a separate producer as found 
herein during the period November 1975 through March 1976, the mar- 
ket administrator’s determination of petitioner’s status under Order No. 
30 is in accordance with law. The relief sought by petitioner for that 
period is denied. 


Partition of herd — operation prior to — Surplus milk — price received 
for — Billings — cancellation ordered for September and October 1975 
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Where petitioner’s operation prior to November 1975 through March 1976 
was not inconsistent with the producer-handler definition, nor was the 
price it received for surplus milk in September and October 1975 suffi- 
cient to justify disqualification as a producer-handler, the market ad- 
ministrator is ordered to cancel billings for those months and to refund 
any amounts paid therefor to petitioner. 


George M. St. Peter, Fond DuLac, WI, for petitioner. 
William E. Michaels, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Marketing Agreement Act of 1937, as amended (7 U.S.C. 
601 et seq., hereafter called the “Act’”). Petitioner challenges a 
ruling by the Market Administrator, which denied petitioner pro- 
ducer-handler status under the provisions of Order No. 30 (7 
CFR Part 1030). The petition was filed on October 8, 1976, and 
the answer, upholding the Market Administrator’s determination, 
was filed on November 5, 1976. 


An oral hearing was held on January 13 and 14, 1977 in Mil- 
waukee, Wisconsin. Petitioner was represented by George M. St. 
Peter, Box 1780, Fond du Lac, Wisconsin. Respondent was repre- 
sented by William E. Michaels, Office of the General Counsel, 
United States Department of Agriculture, Washington, D.C. At 
the close of the hearing the time was set for the filing of briefs 
and proposed findings and conclusions. 


FINDINGS OF FACT 


1. Petitioner, Pleasant View Farms, Inc., is a Wisconsin cor- 
poration, incorporated on Decemmber 27, 1967, and its officers 
are Eugene H. Teunissen, President and Virginia E. Teunissen, 
Secretary. Petitioner is regulated by Order No. 30 which regu- 
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lates the handling of milk in the Chicago Regional Marketing 
Area. 


2. Petitioner was a producer-handler prior to September 1, 
1975. From September 1, 1975 until March 31, 1976, the Market 
Administrator determined that the Petitioner was a regulated 
handler. As a result the Market Administrator billed petitioner 
for amounts due under the Order. On April 14, 1976, petitioner 
paid $1,490.82 and thereafter, according to respondent’s proposed 
finding No. 8, petitioner on January 20, 1977 paid $3,866.30, the 
remainder of the amount determined to be owing, which included 
late payment charges. 


3. In order to facilitate the distribution of part of his estate 
the petitioner’s president entered a lease agreement with his son 
Roy, agreeing to share the farm premises and facilities beginning 
September 1, 1975. Roy Teunissen would lease between 100 and 
140 cows from the corporation, make monthly payments toward 
the purchase of said cows, and lease certain facilities (milking 
parlor, milking stalls, etc.) from the petitioner to operate a dairy 
farm. 


4. Under the lease agreement Roy was permitted to use the 
petitioner’s milking parlor and farm bulk tank for milking, when 
not in use by the petitioner. 


5. On or about September 1, 1975 petitioner began shipments 
of its excess milk to Hawthorne-Mellody, and received the blend 
price. Prior to such time petitioner’s excess milk was sold to a 
cheese plant for the Class III price plus 25c. 


6. On or about November 15, 1975, petitioner’s herd was split, 
100 cows were allocated to Roy and 200 cows remained with peti- 
tioner. At such time Roy began operating as a dairy farmer, sold 
his milk to Hawthorne-Mellody and received the blend price. 


7. Petitioner’s president, Eugene Teunissen, met with the 
Market Administrator, Robert G. Thomas, and one of his assist- 
ants, Dick Emery, in the Market Administrator’s office in Chica- 
go in late August 1975. Mr. Teunissen explained, in a general way, 
his desire to split his herd with his son, but he noted that his plans 
were still in the formative stage. Mr. Teunissen agreed to inform 
the Market Administrator when the plan was put into effect, but 
he failed to do so. Mr. Thomas informed Mr. Teunissen at that 
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meeting that if he divided his herd so that there were two separate 
herds on one farm, the probable result would be that Pleasant 
View Farms would lose its producer-handler status. Other meet- 
ings (September 11 and 14, 1975) occurred at petitioner’s farm 
between Eugene Teunissen and auditors from the Market Ad- 
ministrator’s office. Plans to split the herd were discussed fur- 
ther, but petitioner did not say when the herd split was to occur. 


8. Warren Kufalk, an auditor with the Market Administra- 
tor’s office, visited Pleasant View Farms on March 12, 1976 after 
the Market Administrator had learned that there were two sepa- 
rate herds present on petitioner’s farm. It was learned that Roy 
Teunissen was delivering milk as a producer to Hawthorne-Mel- 
lody in Chicago. Mr. Kufalk was told that the herd had been split 
with a sale to Roy Teunissen of 100 cows for $50,000.00. 


9. Immediately thereafter the Market Administrator initiated 
an audit of Pleasant View Farms, Inc., in March and April 1975. 
As a result, petitioner was determined to be a regulated handler 
for the period September 1, 1975, through March 31, 1976. This 
determination was based on the fact that there were herds owned 
by two separate entities producing milk on Pleasant View Farms. 


The Market Administrator further determined that the total 
operation was no longer the personal enterprise and risk of the 
producer-handler on the basis of the following: 


(a) Two herds were sharing the same farm and premises, 
the same milking parlor, the same cooling equipment, the same 
farm bulk tank and other equipment and space; 


(b) The cost of operation of the farm was shared; 
(c) The risk of loss was shared; 


(d) A competitive advantage could result since petitioner 
wold be able to shift the surplus milk to a separate producer entity 
in order to receive the blend price for its surplus milk; 


(e) It was impossible to supervise such dual operation 
and insure that the entities kept their milk separate when the 
herds shared the same premises, facilities, personnel and record 
system; and 
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(f) It was impossible to determine the actual disposition 
of milk from the combined records of the two entities. 


10. Respondent’s exhibits 2 through 13 disclose instances in 
which the milk of the producer entity may have been commingled 
with that of petitioner’s. For example: 


(a) The discrepancies in the month by month produc- 
tion figures of each herd suggest that surplus milk was shifted 
back and forth depending on bottling needs. Despite the fact that 
petitioner had twice as many cows as Roy Teunissen, the records 
show that in no single month did petitioner produce twice as much 
milk. In December and January Roy Teunissen’s cows, according 
to the records, actually produced considerably more milk than pe- 
titioner’s cows. Roy Teunissen produced approximately 302,293 
lbs. of milk in that period and petitioner produced 243,610 lbs. 
In February and March the total farm production remained vir- 
tually the same as the two prior months, however, the production 
figures of each herd were reversed. Roy Teunissen produced 
226,212 lbs. in that period and petitioner produced 302,761 Ibs. 


(b) The records also show that the production of each 
producer in separate months varied greatly from day to day. 
Often, when petitioner bottled less milk in a period, Roy Teunis- 
sen’s production rose, and when the petitioner bottled more milk, 
Roy Teunissen’s production decreased. 


(c) The inadequacy and inaccuracy of the records main- 
tained by petitioner made it impossible to conclude that the milk 
of the two was not commingled. The auditors could not determine 
from the records whether the petitioner’s operation was sepa- 
rate from that of Roy Teunissen. 


11. Following the Market Administrator’s audit and billings, 
the lease and purchase arrangement between petitioner and Roy 


Teunissen was terminated on April 1, 1976, and petitioner re- 
purchased all of the cows previously sold. 


CONCLUSIONS 


Resolution of the controversy was somewhat difficult in this 
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instance since we were not presented with a situation in which a 
milk handler entered an elaborate contractual arrangement with 
persons who had previously supplied milk to petitioner as pro- 
ducers, in a fictitious attempt by the handler to qualify for exemp- 
tion from regulation as a producer-handler. Here petitioner qual- 
ified as a bona fide producer-handler, but lost such status by 
reason of an arrangement between petitioner’s president and his 
son, as described in findings 3 and 4. 


Our review of the record leads to the conclusion that such ar- 
rangement was incompatible with the Order No. 30 producer- 
handler exemption and consequently we affirm the Market Ad- 
ministrator’s determination for the months of November 1975 
through March 1976. 


A producer-handler is defined in section 1030.10 as follows: 


“Producer-handler” means any person who operates a dairy farm 
and a distributing plant and who has route disposition in the mar- 
keting area of only fluid milk products of such person’s own pro- 
duction or fluid milk products received from pool plants: Provided, 
That such person provides proof satisfactory to the market adminis- 
trator that the care and management of all dairy animals and other 
resources necessary to produce the entire volume of fluid milk prod- 
ucts handled (excluding receipts from pool plants) and the opera- 
tion of the processing and packaging business are the personal en- 
terprise and risk of such person. 


The Market Administrator properly determined that petitioner 
was not a producer-handler for a multitude of reasons. One of the 
major reasons was that the petitioner leased and shared the farm 
premises with a separate producer. The two herds were always in 
close proximity and were milked in the same facility. Further- 
more, the milk was cooled in the same facility which was connect- 
ed to the dairy plant itself. 


The necessity for a strict interpretation of the exemption pro- 
vision of the Order required the Market Administrator to pro- 
hibit a separate herd being housed and milked on the premises of 
a producer-handler if an exempt status was to be maintained. The 
reasons for this are apparent. If petitioner was permitted to share 
its facilities with a producer, any number of manipulations were 
possible. Milk could be easily commingled and bottled, especially 
when the dairy plant is connected to the common farm bulk tank. 
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Whenever petitioner’s bottling requirements were greater than 
its supply, milk from Roy Teunissen’s herd could easily be utilized. 
Under the arrangement between petitioner and son Roy there 
was no way, short of constant supervision, that the Market Ad- 
ministrator could guarantee that such manipulations would not 
occur. By executing a lease calling for rental payments on the 
milkhouse, barnyard, milking parlor, and stalls, the cost of peti- 
tioner’s operation was shared. No longer did petitioner bear the 
sole burden of operational and depreciation costs of the equip- 
ment and premises mentioned in the lease, nor did it bear the 
sole risk of loss. These costs were distributed between two enti- 
ties. Since petitioner would be and probably was able to utilize 
the milk and cows of Roy Teunissen as it desired, the risk of pro- 
duction was shared and the production of all milk bottled was not 
the personal enterprise of petitioner, but a shared enterprise. This 
sharing of the effort of production, of the risk of loss and pro- 
duction, and of the costs of operation is sufficient, alone, to jus- 
tify removal of petitioner’s producer-handler status. 


Since the possibilities of utilizing another proucer’s milk are 
so great when the premises and facilities of a producer-handler 
are shared, the Order does not permit retention of the producer- 
handler exemption in such a situation. The prohibition is an ad- 
ministrative necessity required in order to enforce the purposes of 
the Act and Order and insure that a producer-handler is a self- 
contained entity. Accordingly we believe that the Market Admin- 
istrator’s determination that petitioner was a regulated handler, 
and not a producer-handler, for the period November 1, 1975 to 
March 31, 1976, was correct and in occordance with law. 


However we do question the Market Administrator’s determina- 
tion for the months of September and October 1975. While the 
leasing arrangement was to be effective September 1, the herd 
was not split until November(RX 7, 8, and 9). Roy did not com- 
mence production and shipment of his milk until November (Tr. 
189, 250-252). The partition of the herd was the prime factor 
which led the Market Administrator to correctly conclude that 
petitioner was no longer a producer-handler (Tr. 303-304, 307- 
308, 349-351). Until the split was accomplished the petitioner’s 
operation was not inconsistent with the definition of a producer- 
handler. Nor is the fact that petitioner received a price above Class 
III for surplus milk in September and October sufficient to dis- 
qualify petitioner from producer-handler status. It may be of 
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some consequence to Hawthorne-Mellody (RX 1, Sec. 1030.44(a) 
(7) (iv); Tr. pp. 134-135, 326-327, 331-332) but is not deter- 
minative of petitioner’s status under the Order. 


Accordingly the order herein while affirming the Market Ad- 
ministrator’s action for the period November 1975 through March 
1976, requires the cancellation of billings and appropriate refund 
to petitioner for September and October 1975. 


ORDER 


1. The Market Administrator shall cancel billings to petitioner 
as a regulated handler and refund amounts paid by petitioner 
in accordance with such billings (including late charges in con- 
nection therewith) for the months of September and October 
1975. 


2. For the months of November 1975 through March 1976, the 
relief sought by petitioner is denied. 


8. This decision and order shall be final* and effective 35 
days after service hereof unless appealed to the Judicial Officer. 


4. Copies hereof shall be served on the parties. 


*The Decision and Order became final and effective July 27, 1977.—Ed. 
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Annual license fees — failure to pay — Annual reports — failure to set 
forth correct dollar amounts derived from sales — Sanction 


Where respondent violated the Act and the regulations in connection with 
his operations as a Class B dealer thereunder as found herein, respon- 
dent is ordered to cease and desist from said violations, and respondent 
is suspended as a registrant under the Act until he has paid all applic- 
able license fees in full. 


Alexander Samofal, for complainant. 
Sidney E. Drake, Centerville, LA, for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 
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PRELIMINARY STATEMENT 


This is an administrative proceeding for the recovery, from 
Charles S. Cooper, hereinafter referred to as the respondent, of 
the balance of Class (B) dealer license fees owed to the United 
States Department of Agriculture, hereinafter referred to as the 
complainant. 


On January 6, 1975, a complaint was filed by the Acting Ad- 
ministrator, Animal and Plant Health Inspection Service setting 
forth the following charges and information. Respondent, Charles 
S. Cooper is an individual doing business as Cooper Kennels, Mys- 
tic, Iowa 52574. He is engaged in the business of buying and sell- 
ing dogs for profit, and is licensed as a Class (B) dealer under 
the regulations (9 CFR 1.1 et seq.), issued under the Laboratory 
Animal Welfare Act, as amended (7 U.S.C. 2131 et seq.). 


Respondent’s license was issued on October 12, 1972. At the 
time of application, he paid a license fee of $50.00 which was 
based upon his estimated dealer business for business year 1972. 
On October 12, 1973, the anniversary date of his license, respon- 
dent failed to pay $450.00 assessed under the regulations as an 
additional fee for this business year. Also respondent failed to pay 
the full amount of his license renewal fee as determined by the 
agency. Respondent contends that both assessments are improper. 


An answer having been filed, the Administrative Law Judge set 
the matter down for hearing and ordered the parties to prepare 
and submit stipulations of fact and documents in advance 
of hearing to avoid unnecessary proof. In addition, he 
ordered the parties to prepare and present a clear statement of 
the factual and legal issues involved. Subsequently the parties sub- 
mitted stipulations which disclose that there is no controversy 
with respect to the facts, and stipulated that a single issue was 
presented for adjudication. Accordingly, the Administrative Law 
Judge ordered that the matter would be disposed of on briefs 
without oral hearing unless the parties objected. The parties 
agreeing to this procedure, a time was fixed for the filing of briefs 
and arguments. Complainant filed an affidavit in support of the 
factual allegations in the complaint, together with a brief. Res- 
pondent, having stipulated to the facts, filed a brief. 
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Stipulation 


“Come now the parties to this proceeding and stipulate and agree as 
follows: 


1. That the respondent’s denials of complainant’s allegations in 
paragraphs II, III, IV, and V of the Complaint in this matter are 
based solely on respondent’s disagreement with the Department of 
Agriculture as to the amount upon which the license fees in con- 
troversy were based. 


i 
. 
] 
; 


2. That the Department of Agriculture interprets the term 
‘total gross amount, expressed in dollars, derived from the sale of 
animals’ as used in section 2.6(b) of the applicable regulations (9 
CFR 2.6(b)), under the Laboratory Animal Welfare Act, as amend- 
ed, to mean the total amount of money received from the sale of 
said animals by a dealer. Respondent disagrees with this interpre- 
tation, and contends that his license fees for years 1972 and 1973 
should have been based on an amount obtained by subtracting his 
purchase price of animals from the total sale price. 


8. That respondent’s total amount received from the sale of 
animals during business year 1972 was $71,241.00, and respondent’s 
gross profit, obtained by deducting the purchase price from the sale 
price was $17,555.26. 


The accuracy of the figures stated in the complaint and answer 
concerning this matter are, therefore, not an issue. The matter which 
is at issue is the correct interpretation of the term ‘total gross 
amount, expressed in dollars, derived from the sale of animals’ and 
whether respondent’s license fees for years 1972 and 1973 should 
be based on respondent’s total amount, in dollars, received from the 
sale of animals during business year 1972 ($71,241.00), or on a 
figure representing purchase cost of said animals subtracted from 
total amount of money received by respondent from the sale of said 
animals during that year ($17,555.26). 


s/ 


CHARLES S. COOPER 


-Respondent 
s/ 


ALEXANDER W. SAMOFAL 
Attorney for Complainant” 


PERTINENT STATUTES INVOLVED 
| In pertinent part the Act (Title 7 2131 et seq.) provides: 


“§ 2133. Licensing of dealers and exhibitors 


The Secretary shall issue licenses to dealers and exhibitors upon 





CHARLES S. COOPER 1273 
Cite 36 A.D. 1270 


application therefor in such form and manner as he may prescribe 
and upon payment of such fee established pursuant to section 2153 
of this Title * * *.” 


“§ 2153. Fees and appropriations 


The Secretary shall charge, assess, and cause to be collected rea- 
sonable fees for licenses issued, Such fees shall be adjusted on an 
equitable basis taking into consideration the type and nature of the 
operations to be licensed * * *.” 


“§ 2134. Valid license for dealers and exhibitors required 


No dealer or exhibitor shall sell or offer to sell or transport or 
offer for transportation, affecting commerce, to any research facil- 
ity or for exhibition or for use as a pet any animal, or buy, sell, 
offer to buy or sell, transport or offer for transportation, affecting 
commerce, to or from another dealer or exhibitor under this chapter 
any animal, unless and until such dealer or exhibitor shall have ob- 
tained a license from the Secretary and such license shall not have 
been suspended or revoked.” 


“§ 2151. Rules and regulations 


The Secretary is authorized to promulgate such rules, regulations, 
and orders as he may deem necessary in order to effectuate the 
purposes of this chapter.” 


PERTINENT REGULATIONS INVOLVED 


In pertinent part the Regulations (9 CFR 2.1 et seq.) pro- 
vide: 


“§ 2.4 Issuance of licenses. 


* * * a license will be issued to any applicant * * * when the 
applicant has submitted to the Veterinarian in Charge the annual 
fee as prescribed in § 2.6 by certified check, cashier’s check, or 
money order.” 


“§ 2.6 Annual fees; and termination of licenses. 

(a) * * * each licensee shall submit to the Veterinarian in 
Charge the annual fee prescribed in this section, by certified check, 
cashier’s check, or money order, on or before each anniversary date 
of his license. 


(b) (1) Except as provided in subparagraphs (3) and (4) of 
this paragraph, the amount of the annual license fee for a dealer 
shall be based on the total gross amount, expressed in dollars, de- 
rived from the sale of animals to research facilities, dealers, exhibi- 
tors, retail pet stores, and persons, * * * during his preceding busi- 
ness year (calendar or fiscal). 


(2) Except as provided in subparagraphs (8) and (4) of this 
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paragraph, the amount of the annual license fee for an operator of 
i an auction sale shall be that of a Class ‘B’ dealer and shall be based 
on the total gross amount, expressed in dollars, derived from com- 
missions or fees charged for the sale of animals at auction * * * 
during the preceding business year (calendar or fiscal). 


(3) In the case of an applicant for a license as a dealer or opera- 

tor of an auction sale who operated at least 6 months of his preced- 

ing business year but not the entire year, the annual license fees 

shall be computed by estimating the yearly volume of business on 
' the basis of the business done during the period of operation. 


j (4) In the case of an applicant for a license as a dealer or oper- 
: ator of an auction sale who did not operate for at least 6 months 
i during his preceding year, the annual license fee will be based in 
the case of a dealer on the anticipated total gross yearly income to 
be derived from the sale of animals to research facilities, dealers, 
j exhibitors, retail pet stores, and persons, for use as pets, directly 

or through an auction sale, and in the case of an operator. of an 
; auction sale on the anticipated gross yearly income to be derived 
from commissions and fees charged for the sale of animals at auc- 

tion to research facilities, dealers, exhibitors, retail pet stores, and 
| persons, for use as pets. 


(5) * * * 


(c) The license fee shall be computed in accordance with the 
following tables: 


TABLE 1—DEALERS AND OPERATORS OF AN AUCTION SALE 














Total gross dollar amount ~ Fee 

Over But not over Class A Class B 
dealer dealer 
 teendicc ae $500 $5 $5 
re 2,000 15 15 
$2,000 10,000 25 50 
$10,000 25,000 100 200 
$25,000 - 50,000 150 300 
$50,000 100,000 200 500 
$100,000 xtbncelat 250 750 
(d) * * * 


(e) In any situation in which a licensed dealer or operator of an 
auction sale shall have demonstrated in writing to the satisfaction of 
the Secretary that he has good reason to believe that his total gross 
dollar amount of business for the forthcoming business year will be 
less than the previous business year, then his estimated dollar 
amount of business shall be used for computing the license fee for 
the forthcoming business year: Provided, however, That if such 
gross dollar amount for that year does in fact exceed the amount 
estimated, the difference in amount of the feed paid and that which 
was due based upon such actual gross dollar amount of business, 
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shall be payable in addition to the required annual fee for the next 
subsequent year, on the anniversary date of his license as prescribed 
in this section. 


(f) The failure of any licensee to pay the annual fee prescribed 
by this section on or before each anniversary date of his license or 
to file the report provided for in § 2.7 shall constitute grounds for 
the suspension of such license until the prescribed fee is paid or 
report is filed pursuant to the regulations in this subchapter. Re- 
peated failure of a licensee to pay the annual license fee or to file 
the prescribed report when due shall constitute grounds for revo- 
cation or suspension for a definite period of the license. Any other 
violation of the Act, or the regulations or standards thereunder 
also constitutes grounds for suspension or revocation of a license 
pursuant to section 19 of the Act.” (Underscoring supplied.) 


The regulations affecting the computation of the amount of 
fees for licensees was promulgated on December 24, 1971, after 
an informal rule making proceeding; the regulations were to be- 
come effective on December 24, 1971 (36 F.R. 24917). These 
amendments made several changes in the preceding regulation 
and gave consideration to reduction in the amount of the license 
fee to be paid by dealers who sell small numbers of animals. The 
schedule of fee payments was supported by findings set forth at 
36 F.R. 24918. The regulations were again amended by informal 
rule making proceedings promulgated on December 13, 1972 (37 
F.R. 26511). These amendments were made effective on January 
12, 1973. They restated that the amount of the annual fees set 
forth in § 2.6 was to be based upon “the total gross amount, ex- 
pressed in dollars, derived from the sale of animals by a dealer 
during his preceding business year’’. 


The amendments effective in January 1973 did not change the 
method of computation of the amount of the annual fee for deal- 
ers. The schedule for the computation of the annual fees of deal- 
ers 25 set forth in § 2.6(c) was not changed by the amendment. 


“§ 2.7 Annual report by licensees 


(a) Each year within 30 days prior to the anniversary date of 
his license, a licensee shall file with the Veterinarian in Charge a 
report, upon a form which will be furnished to him, upon request, 
by the Veterinarian in Charge. 


(b) <A person licensed as a dealer shall set forth in his annual 
report the total gross dollar amount derived from the sale of ani- 
mals to research facilities, dealers, exhibitors, retail pet stores, and 
persons, for use as pets, directly or through an auction sale, by the 
licensee during the preceding business year (calendar or fiscal), 
and such other information as may be required thereon.” 
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FINDINGS OF FACT 


1. The facts involved in this proceeding are covered by the 
stipulations, by uncontroverted allegations in the complaint, and 
by admissions in the answer. 


2. The facts are that respondent applied for a Class “B” li- 
cense as a dealer on October 12, 1972. As his license fee for the 
business year 1972 he paid an initial amount of $50, which he cal- 
culated on the basis of his estimated business for 1972. This was 
in accordance with regulation 2.6(c). In October 1973, respondent 
filed the required report of his operations, wherein he stated that 
the amount of his gross business done in 1972 was $17,555.26. 
Based upon this statement he tendered an additional $150, which 
he calculated to be the additional amount owing for 1972 in ac- 
cordance with the schedule set forth in 2.6(c). Also, he paid $200 
as the annual renewal fee for his license based upon the amount 
of his reported gross business for 1972. 


Complainant alleges that respondent’s gross business in 1972 
was $71,241 and not $17,555.26 as reported by respondent and 
asks for an additional payment of $300 for 1972 and an additional 
payment for $300 for 1973. These amounts as based upon the 
schedule set forth in 2.6(c) for business in excess of $50,000. 


Respondent controverts complainant’s conclusion that his gross 
business was $71,241. Respondent contends that the term “gross 
amount” as set forth in the regulation should be interpreted as 
the amount of sales less the cost of the animals involved, which 
results in $17,555.26 as the basis for his fee, whereas complain- 
ant contends that the term “gross amount” is the total amount 
derived from the sale of animals with no allowance for the initial 
cost of animals or other deductions. 


CONCLUSIONS 


The sole question in this proceding is what is meant by the term 
“gross amount derived from the sale of animals” as it appears in 
the regulation. Complainant contends that it is the total amount 
derived from the sale of animals and seeks license fees based upon 
this interpretation. We agree with complainant. 
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The law is well-established that where the construction of an 
administrative regulation is in doubt the interpretation placed 
upon its regulation by the agency is controlling unless it is plainly 
erroneous or inconsistent. (See Boles v. Seminole Rock Company, 
325 U.S. 410, 413-414 (1945) ). In the present situation, however, 
the agency interpretation is clearly consistent with the language 
of the regulations. The term “gross” as defined in Black’s Law 
Dictionary Revised, Fourth Edition, 1968 is as follows: 


“Before or without diminution or deduction. Whole; entire; total;— 
opposed to net.” 


In addition, Websters Seventh New Collegiate Dictionary defines 
“gross” as: 


“An overall total exclusive of deductions.” 


In Udall v. Tallman, 380 U.S. 1, 16 (1965), the Supreme Court 
held that: 


“When faced with a problem of statutory construction, this Court 
shows great deference to the interpretation given the statute by the 
officials or agency charged with its administration * * * When the 
construction of an administrative regulation rather than a statute 
is in issue, deference is even more clearly in order.” 


Respondent contends that the agency should have interpreted 
its own regulation to apply the schedule of fees to the amount of 
gross sales less the cost of animals because that is what it did in 
a subsequent amendment to the regulations. We conclude that 
there is no merit to respondent’s contention in this regard for the 
reason that at the time of the subsequent amendment the agency 
clearly understood what the regulation was and how it was to be 
applied in prior periods. 


On July 31, 1974, after an informal rule making proceeding, 
the agency revised § 2.6 of the regulations as follows: 


“§ 2.6 Annual fees; and termination of licenses. 


* * * * * 


oS 


(2) Except as provided in paragraph (b) (4) and (5), the an- 
nual fee for a Class “B” dealer shall be established by calculating 
the total amount received from the sale of animals to research facil- 
ities, dealers, exhibitors, retail pet stores, and persons for use as 
pets, directly or through an auction sale, during his preceding busi- 
ness year (calendar or fiscal) less the amount paid for such ani- 
mals, by the dealer or applicant. This net difference, exclusive of 
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other costs, shall be the figure used to determine the license fee of 
such Class ‘B’ dealer or applicant for a Class ‘B’ license.” 


* * * 


“§ 2.11 Denial of license. 


A license will be issued to any applicant when the requirements of 
§§ 2.1, 2.2, and 2.8 have been met; however, if the Secretary has 
reason to believe that the applicant is unfit to engage in the activity 
for which application has been made by reason of the fact that the 
applicant has within 2 years prior to filing the application engaged 
in any activity in violation of any provisions of the Act, the regula- 
tions, or standards, which previously has not been the subject of an 
administrative proceeding under the Act resulting in the imposition 
of a sanction against the applicant, an administrative proceeding 
shall be promptly instituted in which the applicant will be afforded 
an opportunity for a hearing in accordance with the rules of prac- 
tice under the Act, for the purpose of the applicant showing cause 
why the application for license should not be denied. In the event it 
is determined that the application should be denied, the applicant 
shall not be precluded from again applying for a license after one 
year from the date of the final order denying the application. 
(Secs. 3 and 21, 80 Stat. 351 as amended, 50 Stat, 358; 7 U.S.C. 2133, 
2151; 37 FR 28464; 26477; 33 FR 19141.) 


Effective date. The foregoing amendments shall become effective 
September 4, 1974.” 


Clearly, by virtue of this regulation, the Department changed its 
method of calculating the basis for determining the annual license 
fee (39 F.R. 28144, August 5, 1974), but this change was to be 
applied prospectively. 


In 


the findings made in support of the change of the regula- 


tion in 1974, the agency issued, in pertinent part, the following 
statement: 


“ 


Many persons and organizations have expressed objections con- 
cerning the license fees established by the Department under the 
authority of the Laboratory Animal Welfare Act of 1966 as amend- 
ed by the Animal Welfare Act of 1970 and set forth in § 2.6 of the 
regulations issued thereunder (9 CFR 2.6). Primarily, objections 
have been raised in regard to the method of establishing these fees, 
the amount of fees, and the failure to differentiate between a breed- 
er who raises animals for sale and a dealer who purchases animals 
for wholesale or retail sale purposes. 


* * * 


Forty written comments submitted by members of the pet indus- 
try, organizations representing all facets of the pet industry, and 
publishers of pet industry publications were received by the Depart- 
ment. The contents of the comments supported the proposal on de- 
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nial of license and requested a reduction in license fees for Class 
‘A’ and Class ‘B’ dealers as proposed. 


Department employees have participated in group meetings of 
members of the pet industry to discuss the proposed amendments. 
The concensus of people attending the meetings was to favor the 
proposed rulemaking as published in the Federal Register. 


After due consideration of all relevant material, including that 
submitted in connection with such notice, the proposal is hereby 
adopted with a minor change in paragraph (b) (2) of § 2.6 for con- 
sistency and clarity. 


This revision of regulations set forth in Part 2 shall not affect 
the annual license fees payable to the Department on anniversary 
dates prior to the effective date of this revision. * * * Annual fees 
due on anniversary dates falling before the effective date will be 
subject to the existing regulations in Part 2 now in effect.” (Under- 
scoring added.) 


The findings recited above disclose that the-agency deliberately 
intended that the method for computing annual license fees prior 
to September 1974 should be in accordance with the regulation in 
effect at that time. 


On the basis of the foregoing, respondent’s contention and ar- 
gument for the amount of payment for the license fees for 1972 
and 1973 is without merit. The uncontroverted facts are that res- 
pondent’s gross amount derived from the sale of animals for the 
year 1972 was $71,241. The schedule of fees for this volume of 
business as set forth in § 2.6(c) of the applicable regulations is 
$500 per annum. Respondent having paid a total of $200 for his 
license for 1972 is short by $300. In addition, respondent’s pay- 
ment of $200 for his license fee for 1973 is short by $300. It is 
concluded, therefore, that respondent owes an additional total 
amount of $600 if he is to comply with the agency’s regulation and 
policy. 


This failure to pay the proper license fees is a violation of 
§ 2.6(f) of the regulations. In addition, as a result of applying 
his own interpretation to the language of § 2.6, respondent filed 
an incorrect report, which constitutes a violation of § 2.7 and 
§ 2.6(f) of the regulations. As provided in § 2.6(f) of the regu- 
lations and 7 U.S.C. 2149, these failures constitute grounds for the 
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suspension or revocation of respondent’s license and/or the issu- 
ance of a cease and desist order against respondent. Complainant 
has recommended the issuance of a cease and desist order against 
respondent and a suspension of respondent’s license until all li- 
cense fees have been paid in full. Such sanctions appear to be 
warranted in the circumstances and are consistent with the Sec- 
retary’s policy and the Act. Accordingly, it is concluded that such 
an order be issued. 


ORDER 


Respondent, his agents and employees, and successors and as- 
signs, directly or indirectly, through any corporate or other de- 
vice, including but not limited to, Cooper Kennels, Mystic, lowa 
52574, shall cease and desist from: 


(1) Failing to pay the license fees for a dealer under the Act 
as prescribed by the regulations. 


(2) Failing to set forth in his annual report the correct dol- 
lar amount derived from the sale of animals by the licensee to 
research facilities, dealers, or exhibitors, as prescribed by the 
regulations. 


Respondent’s license to operate as a dealer under the Act is 
suspended until all applicable annual license fees are paid in full 
as required by the regulations (a total of $500 for each of the two 
fees in contention). Respondent is ordered to submit the balance 
of said fees to the Veterinarian-in-Charge, Veterinary Services 
Branch, Animal and Plant Health Inspection Service, United 
States Department of Agriculture, Room 877, Federal Building, 
210 Walnut Street, Des Moines, Iowa, by certified check or money 
order. 


When respondent has paid such license fees in full, a supple- 
mental order will be entered in this proceeding terminating the 
suspension of respondent’s license. 


This order shall have the same force and effect as if entered 
after full hearing and shall become effective* without further 
procedings 35 days after the date of service upon the respondent 
unless there is an appeal to the Judicial Officer by a party to the 


*The Decision and Order became final and effective August 9, 1977.—Ed. 
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proceeding pursuant to § 1.145 of the Rules of Practice. 


Copies hereof shall be served upon the parties. 


ORDER VOIDING SUSPENSION PROVISIONS OF PRIOR ORDER 


—Supplemental Order 


(No. 17,960) 


In re CHARLES S. CooPER. LAWA Docket No. 34. In order issued 
August 1, 1977, by John G. Liebert, Administrative Law 
Judge. 
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sent order 


CORDELE LIVESTOCK Co. and FRED KIGHT. P&S 
Docket No. 5099. Stay order pending outcome 
of judicial review 
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Consent order — Sanction 
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Docket No. 5350. Consent order — Sanction 
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Consent order 


Respondent has consented to issuance of a cease and desist order against 
him for violating the Act and the regulations in connection with his 
operations as a packer thereunder in failing to comply with the bonding 
requirements of the Act. Respondent is ordered to cease and desist from 
said violation. 


Jane H. Campana, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seq.) by a Complaint filed by the Ad- 
ministrator, Packers and Stockyards Administration, United 
States Department of Agriculture, alleging that the respondent 
wilfully violated the Act and the regulations issued thereunder (9 
CFR 201.1 et seq.). This decision is entered pursuant to the con- 
sent decision provisions of the rules of practice applicable to this 
proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and specifically admits that the Secre- 
tary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceed- 
ing and for such purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. William Snyder, hereinafter referred to as the respondent, 
is an individual doing business as Snyder Wholesale Beef, whose 
principal place of business is located at North Drive, Fowler, 
Michigan 48835. 


2. Respondent is, and at all times material herein was: 


(a) A packer, within the meaning of and subject to the 
provisions of the Act; and 


nst 
his 
ing 


cek- 
Ad- 
ted 
ent 

(9 
on- 
his 


ra- 
re- 
the 
ire, 
ed- 


ent, 
10Sse 
‘lér, 


the 


CORONA LIVESTOCK AUCTION 1285 
Cite as 86 A.D. 1285 


(b) Engaged in the business of buying livestock in com- 
merce for purposes of slaughter. 


3. Respondent’s average annual purchase of livestock exceed 
$500,000. 


CONCLUSIONS 


The respondent having admitted the jurisidctional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent, in connection with its operations as a packer, shall 
cease and desist from engaging in the business of a packer, in 
commerce, without filing and maintaining a reasonable bond or its 
equivalent, as required by the Act and the regulations. 


The provisions of this Order shall become effective on the sixth 
day after service of this Order on the respondent. 


Copies of this decision shall be served upon the parties. 


(No. 17,962) 
In re CORONA LIVESTOCK AUCTION, INC. P&S Docket No. 5030. 
Decided August 5, 1977. 


Market agency and dea'er — sales of slaughter cattle — Selling system 
— not open and competitive, in violation of Sections 304, 307 and 312(a) 
of the Act and the regulations issued thereunder 


Where respondent violated the Act and the regulations in connection with its 
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operations as a marke‘ agency and dealer thereunder in engaging in un- 
fair and discriminatory selling methods of slaughter cattle at its stock- 
yard as found, respondent is ordered to cease and desist from said viola- 
tions as set forth in the order herein. 


John G. Liebert, Administrative Law Judge. 
Stephen E. Hart, for complainant. 
C. T. ‘Tad’ Sanders, Kansas City, MO, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.), in which Administrative 
Law Judge John G. Liebert filed an Initial Decision and Order on 
July 26, 1976, dismissing the complaint on the merits. The com- 
plainant appealed to the Judicial Officer, to whom final adminis- 
trative authority has been delegated to decide the Department’s 
cases subject to the Administrative Procedure Act (37 F.R. 28475; 
42 F.R. 4895) .1 


Since the issues have been thoroughly briefed, respondent’s re- 
quest for oral argument, which is discretionary (9 CFR 202.18), 
is denied. See National Labor Relations Board v. Clausen, 188 
F.2d 439, 444 (C.A. 3), certiorari denied, 342 U.S. 868. 


The complaint charges that respondent used a system of selling 
slaughter cows that was not open and competitive, in violation of 
sections 304, 307 and 312(a) of the Act (7 U.S.C. 205, 208 and 
213(a))and section 201.58 of the regulations (9 CFR 201.58). 
Judge Liebert held, however (Initial Decision, p. 26): 


A review of the record discloses that no substantial evidence was 
adduced to show that the system employed by Respondent was unfair 
or discriminatory. This is what sections 205, 208 and 213(a) of the 
Act are designed to prevent. *** Nor was any substantial evidence 
adduced to show that the method was unfair to anyone. In the ab- 


1 The office of Judicial Officer is a career position established pursuant to the Act of April 
4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 if 1958 (5 U.S.C. 1970 ed., 
Appendix, p. 550) The present Judicial Officer was appointed in January 1971, having been 
involved with the Department’s regulatory programs since 1949 (including 3 years’ trial liti- 
gation; 10 years’ appellate litigation relating to appeals from the decisions of the prior Judi- 
cial Officer, and 8 years as administrator of the Packers and Stockyards Act regulatory pro- 
gram). 
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sence of evidence we have no basis for testing sections 205, 208 and 
213(a). 


However, Judge Liebert had refused to permit the complainant 
to introduce expert testimony from Dr. Vernon A. Mund, one of 
the leading authorities in the nation as to marketing trade prac- 
tices, relating to respondent’s selling method (Tr. 265-267). Ac- 
cordingly, the proceeding was remanded for the purpose of receiv- 
ing his expert testimony and any other expert testimony offered 
by the parties. Based on the expert testimony adduced at the re- 
mand hearing, I conclude that the respondent’s selling method vio- 
lates the Act and the regulations. But I do not concur in complain- 
ant’s recommendation that a suspension order (30 days) should be 
issued in this case, in addition to a cease and desist order. 


FINDINGS OF FACT 


1. Repondent, Corona Livestock Auction, Inc., is a corporation 
with its office and principal place of business in Corona, Califor- 
nia. At all times material to this proceeding, respondent was reg- 
istered with the Secretary of Agriculture as a market agency to 
buy and sell livestock on a commission basis at the Corona Live- 
stock Auction, a “posted” (/.e., Federally regulated) stockyard, 
in Corona, California, and as a dealer to buy and sell livestock in 
commerce for its own account. 


2. Robert E. Stanley was the President, General Manager and 
half owner of respondent. He also conducted the weighing and 
selling operations. 


3. Respondent is located in one of the principal dairy centers 
of the United States. The dairymen cull those animals from their 
herds which are not producing sufficient milk and take them to 
market for sale as slaughter cows. Respondent provides a facility 
and market to sell such cows. 


4. During the period involved, November 6, 1972, through De- 
cember 15, 1972, the slaughter cows for sale were brought to Co- 
rona’s yard and unloaded into the holding pens. They were then 
individually weighed by Stanley without first having been sorted 
or graded. As Stanley weighed the cows, he arbitrarily set a price 
at which each animal would be sold, based on his own judgment of 
a proper or fair value of the animal. When an animal was weighed, 
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Stanley then offered it to a packer buyer at that price in the man- 
ner explained in Finding 5, infra. 


5. Respondent had a unique system for selling slaughter cows. 
Approximately 80% of all the animals were bought by four pack- 
ing companies, Atlas Packing Company, Dairyland Meat Packers, 
Ideal Packing Company and Saticoy Packing Company, who were 
ail regular buyers. Although each of these companies purchased 
cows only for slaughter they each usually had a preference for 
particular grades of cows. Some preferred young animals for dis- 
position over the counter, others preferred the older heavier ani- 
mals for boned beef, and still others just wanted volume of beef 
at the right price. Sales of slaughter cows were conducted from 
approximately 8:30 a.m. to noon, or until all of the cows were 
sold, five days a week. At other times, other types of sales, such 
as regular livestock auctions, were conducted. 


At a sale of slaughter cows the buyers would congregate around 
Stanley who would announce to the group the animal and the price 
he had fixed. When an animal was offered for sale it was first 


offered according to an announced schedule to the first buyer on . 


the schedule at the predetermined price. The schedule always 
listed the above-named packing companies, but, on occasion, in- 
cluded other buyers, some of whom were not present. The buyers 
on the schedule rotated with each animal so that each was regu- 
larly given a first opportunity to purchase. If the first buyer re- 
fused the particular animal, it was offered to the next in turn on 
the schedule at the same price and so on until sold to one of them. 
When an animal was offered to one of the four buyers, another 
turn buyer could not bargain or bid for the animal, and he would 
have no opportunity to buy the animal unless and until the orig- 
inal offeree rejected it, and it was his turn to buy. After each of 
the four had been offered an animal, the turn began again. 


In the event none of the buyers on the schedule wanted a parti- 
cular animal it was then offered to anyone else present at the sale 
on a first acceptance basis. Stanley on occasion, however, would 
either buy an animal for the account of a purchaser not present for 
whom he acted as agent, or on the rare occasions when it was not 
otherwise sold, he would buy it for his market, 7.e., for market 
support purposes, to be resold later. There was no negotiation of 
price at any time, in the manner of bidding or making a counter- 
offer. A purchaser either accepted the animal at Stanley’s price 
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or not. Once set, Stanley did not change his price on a particular 
animal. 


No specific evidence was presented to indicate what prices Stan- 
ley paid for particular animals purchased by him as agent to fill 
orders for purchasers, on or off the schedule, who were not pres- 
ent, or the prices paid for animals purchased by him for market 
support purposes. The general evidence presented would imply 
that such prices were the prices Stanley fixed for other purchas- 
ers, i.e., an arbitrary price based on his best judgment of value 
and market. Stanley made no charge for his services as agent, but 
charged in such cases only the regular selling commission. 


6. Stanley testified that he made up the schedule with consid- 
eration for the type of available animals and particular purchaser 
requirements. In many instances, however, consigned slaughter 
cows were sold to three of the packers referred to in Finding 5 
(Atlas, Dairyland and Ideal) not just according to their needs for 
a particular type of slaughter cow, but according to a conscious 
plan by Stanley to divide the available cows by offering and sell- 
ing them in sequence to respondent’s important customers. Stan- 
ley testified that he operated his sales so that all of the potential 
purchasers had an opportunity to buy some cattle. No one pur- 
chaser could buy all of the cattle. Stanley testified, in substance, 
that he operated in a manner designed to satisfy all of the pur- 
chasers’ needs insofar as he could with the animals available. 


7. The prices fixed by Stanley were always on the whole or 
half dollar per hundredweight. This was done, according to Stan- 
ley, because “‘it all comes out the same anyhow, regardless of nick- 
els and dimes. It don’t mean that much. It just causes a lot more 
computer work to multiply twelve fifty-five by twenty-three ten 
than to have even money, and what’s it really mean?” (Tr. 312). 


8. Prior to filing the complaint, complainant did not send any 
written notice to respondent pointing out the practices deemed to 
be violations of the Act. 


9. No evidence was adduced to indicate that anyone, either 
consignors or purchasers, ever registered a complaint with the 
Packers and Stockyards Administration about respondent’s prac- 
tice of selling slaughter cows. The practice had been openly fol- 
lowed for many years. It was not an auction system, nor was it ad- 
vertised as such. 
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CONCLUSIONS 


In 1975, packers purchased 65.9% of their cattle away from 
public stockyards (directly from farms or feedlots or through 
country dealers, etc.), 14.4% from terminal stockyards and 19.7% 
from auction markets. With respect to cows and bulls only, they 
purchased 39.2% away from public stockyards, 14.3% at terminal 
markets and 46.5% from auction markets.2 Hence public markets 
are the major outlet for slaughter cows, which are involved in this 
case. 


When livestock are sold at auction, the livestock are displayed 
in a ring, individually or in a group. All prospective buyers who 
have established their credit with the market have an opportunity 
to bid on and buy all of the livestock offered for sale. An auc- 
tioneer chants the price, and the livestock are sold to the highest 
bidder. 


At a terminal stockyard, the livestock are sold by private treaty. 
(Some terminal stockyards conduct auction sales on certain days, 
and some auction stockyards conduct private treaty sales on cer- 
tain days.) In a private treaty sale, the prospective purchasers 
gather at the head of a commission firm’s alley. Prior to the sale, 
the commission firm sorts each consignment into uniform lots, 
which are placed in separate pens. A good commission firm sales- 
man knows what types of livestock are needed by particular buy- 
ers, and he has an opportunity to visit with the buyers before the 
sale begins. The salesman selects the buyer whom he believes to be 
the best buyer for a particular lot of livestock and takes that buyer 
into the pen (or pens) and negotiates in secret with him as to the 
price. No buyer knows exactly what the other potential buyers will 
bid. Thus, each buyer entering the pens must bid as high as he be- 
lieves is necessary to purchase the livestock. At a private treaty 
sale, there is haggling over the price between the buyer and the 
seller. If they agree on a price, the sale is comsummated. If not, 
the salesman takes another buyer into the pen and negotiates se- 
cretly with him as to the price. The salesman’s offering price to 
the subsequent buyers may be higher or lower than the price in- 
volved in the negotiations with the previous buyers. Where a com- 
mission salesman has no good basis for selecting one buyer over 
another, on occasion he will flip a coin to determine the order in 


2 Packers and Stockyards Resume (December 24, 1976), Vol. XIV, No. 7, pp. 15, 17. 
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which the purchasers will have an opportunity to negotiate for 
livestock in a particular pen or alley. 


‘om In a private treaty sale, if the livestock are sold to the first buy- 
igh er who is taken into the pen, the other buyers do not have an oppor- 
7% tunity to bid on the livestock. But all buyers had the opportunity 
hey to make known to the salesman their particular buying needs that 
nal day and, therefore, they all had an opportunity to try to influence 
cets the seller into selecting them as the first potential purchaser. 

this 


Respondent’s selling method was described by the buyer for 
Saticoy Packing Company, one of the regular buyers in the turn 
system, as follows (original hearing, Tr 112-113, 147): 


yed 

who A. Well, the cows would come in, they would put them on the 

lity scale, they would weigh them, and they would sell them to whoever 

1uc- wanted to buy them. 

est The first man up would buy the cow or reject it, either way. And 
he was standing in—now, we are talking about this market, or in 
this room, looking out this window at the cow that’s on the scale. 

aty. And each guy has his turn to buy it or reject it. 

Ss Sg , . F 

a Q. And what do you mean by his turn to buy it or reject it? 

sers A. If you happen to be standing right next to the man that wants 

ale to buy it, he asks you to buy it, you buy it or you don’t buy it. 

’ 

lots, The next guy gets it. We took turns going around. Everybody had 

les- a chance to buy an animal as his turn came up, and you could say 

yuy- either yes or no. 

the Q. Okay, who set the price at the market for these slaughter 

o be cows? 

lyer A. Mr. Stanley. 

or Q. And when it was offered to you, was it offered to you at a 

a specific price? 

} DE- 

oaty A. He offered it to you for what he thought the animal was 

Hie worth, yes. 

not, Q. And if you thought it was worth more, would you bid it up? 

3 Se- A. .That would be a crazy thing to do, wouldn’t it? 

e to Q. All right, now coming around again to that method, did you 

> In- ever have any disagreement about the prices? Let’s say Mr. Stanley 

om- looked at an animal] there which is one he thought you would like 

over to have pretty badly, but it was just too rich for your blood. 

r in 


Did you ever say if you come down 50c you are in my bracket, or— 


A. You just don’t do that with Bob Stanley. 
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Q. You either accept his bid— 

A. You either say yes or no. 

Q. You either accept his price, or reject it? 
A. That’s right. 

Q. . There was in no sense of the word— 

A. No argument. 

Q. Any bidding? 

A. No. 


It is obvious that respondent’s selling method is different in all 
major respects from an auction sale. And as the following analysis 
shows, respondent’s selling method is different in all major re- 
spects from a private treaty sale. Instead of selecting the best buy- 
er for an animal, a turn system is used. Instead of negotiating 
with a buyer in secret for the highest price he will pay, a “take-it- 
or-leave it’? price is publicly announced by the salesman. If the 
buyer does not buy the animal at that price, there is no opportun- 
ity to adjust the price (up or down) in dealing with the next buyer. 
Respondent does not have the opportunity to see his initial price 
a little higher than he actually expects to get because respondent 
never lowers his price, once set, and respondent must buy the ani- 
mal himself if no one else buys it at that price (unless he can mark 
it to some buyer not then present). Since the buyers have no input 
in the pricing process, respondent does not get the feedback from 
the haggling process that takes place in a private treaty sale. 


Another significant difference between respondent’s selling 
method and auction or private treaty sales is that under respond- 
ent’s selling method, a buyer has no opportunity to buy as many 
animals as he wants to buy at the highest price, but at auction and 
private treaty sales, one buyer could buy all of the livestock. 


Based on the testimony of four expert witnesses who testified 
for complainant at the remand hearing, Dr. Vernon A. Mund, pro- 
fessor of economics at the University of Washington since 1932, 
Dr. Everett O. Stoddard, Deputy Director of complainant’s Indus- 
try Analysis Staff, Harry L. Wiliams, Director of Complainant’s 
Livestock Marketing Division, and Kenneth Freeze, Supervisory 
Marketing Specialist of complainant’s Area Office for California, 
Nevada, and Arizona, it is clear beyond doubt that respondent’s 
selling method is an unfair, unjustly discriminatory and unreason- 
able selling method which cannot possibly result in prices reflect- 
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ing the full market value of the livestock, which would be obtained 
in an open, competitive marketing system, such as by auction or 
by private treaty, and which prevents buyers from buying all of 
the livestock they want to buy at the highest price. Accordingly, 
respondent’s selling method violates 7 U.S.C. 205, 208 and 213 (a) 
and 9 CFR 201.58. 


Dr. Mund testified with respect to respondent’s selling method :4 


The method of pricing used by Corona has existed in some seg- 
ments of economic life for “time out of mind.” It is the method of 
determining prices (and income) by authority (not by competition 
or by monopoly). 


Price (and income) determination by authority willingly’ acknowl- 
edged means that persons (buyers and suppliers in this case) bow 
willingly to the superior power (the market agency) and pay or’ take 
what that power accords them. 


Pricing (and income distribution) by authority is, and has long 
been, found in particular tribes, in communal economies, in religious 
orders, and in family life. Some authority—the patriarch, the gov- 
ernment head, the religious head—portions out the work and the re- 


3 §205. General duty as to services; revocation of registration. 

All stockyard services furnished pursuant to reasonable request made to a stockyard 
owner or market agency at such stockyard shall be reasonable and nondiscriminatory and stock- 
yard services which are furnished shall not be refused on any basis that is »wnreasqnable or 
unjustly discriminatory * * *, 

§208.. Unreasonable or discriminatory practices generally; rights of _stackyard owner 
of management and regulation, 

(a Tt shall be the duty of every stockyard owner and market agency to establish, ob- 
serve, and enforce just, reasonable, and non-discriminatory regulations and practices in re- 
spect to the furnishing of stockyard services, and every unjust, unreasonable, or discrimina- 
tory regulation or practice is prohibited and declared to be unlawful. 

(b) It shall be the responsibility and right of every stockyard owner to manage and 
regulate his stockyard in a just, reasonable, and nondiscriminatory manner, to prescribe rules 
and regulations and to require those persons engaging in or attempting to engage in the pur- 
chase, sale, or solicitation of livestock at such stockyard to conduct their operations in a man- 
ner which will foster, preserve, or insure an_ efficient, competitive public market. Such rules 
and regulations shall not prevent a registered market agency or dealer from rendering service 
on other markets or in occasional and incidental off-market transactions. 

§218. Prevention of unfair, discriminatory, or deceptive practices. 

(a) It shall be unlawful for any stockyard owner, market agency, or dealer to en- 
gage in or use any unfair, unjustly discriminatory, or deceptive practice or device in con- 
nection with determining whether persons should be authorized to operate at the stockyards, 
or with the receiving, marketing, buying, or selling on a commission basis or otherwise, feeding, 
watering, holding, delivery, shipment, weighing, or handling, in commerce, of livestock. 

§201.58 Sales to be made openly and in a manner to promote interests of consign- 
ors and not conditioned on sales of other consignments. 

Every market agency and licensee engaged in the business of selling livestock or 
live poultry on a commission or agency basis shall sell the livestock or live poultry consigned 
to it openly, at the highest available bid, and in such manner as to best promote the interests 
of the consignors, * * * 


4 Dr. Mund’s prepared statement was read into the record (Remand Tr, 220-241), and, also, 
accompanied the record (Remand Tr. 408-409). For convenience, the material quoted herein 
is taken from the prepared statement, 
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wards, Literary and oratorical contests are given a rating by judges 
(authorities) whose opinion of merit determines the award. 


The method of pricing (and income determination) by authority is 
fraught with many dangers. What others get may not reflect what 
they think they should get. What one must pay may not be what one 
is willing to pay. Favoritism commonly comes into play. Discrimin- 
ation in pricing—a higher price to some, a lower price to another— 
for the same good, frequently occurs. Prices do not necessarily re- 
flect the value of the product to those who buy it. The method of 
authority in pricing is the essence of socialism. It is not unique or 
innovative. 


In evaluating the Corona system of selling, it is essential to recog- 
nize that a principal purpose of the Packers and Stockyards Act is to 
preserve and maintain fair competition in pricing. The Act is not 
based upon a system of price determination by authority or monop- 
oly. It is rather based on the economic principle of competition, which 
consists (a) of the right to compete, to enter a market, and to buy 
in competition with others; and (b) of price competition. 


Webster’s Unabridged Dictionary defines the word “competition” 
in its commercial and economic usage as “the effort of two or more 
parties, acting independently, to secure the custom of a third party 
by the offer of the most favorable terms.” 


Price competition means independent rivalry on price between two 
or more persons in buying (or selling) certain goods, each being gov- 
erned by his own valuations and not restrained in his actions by an 
agreement, by coercion, or by pricing fixing, 


Market competition is an open, above board, independent, nondis- 
criminatory sort of rivalry. In this rivalry, deception and unfair 
practices may develop. It is these practices which the Packers and 
Stockyards Act condemns, in a market setting and in its task of- 
maintaining fair competition. 


In the Corona system of selling, the market agency fixes the price. 
The price, so fixed, is really not a true market price. It is an “ask- 
ing” price. There is not a “bid” price, with negotiation to arrive at 
an actual price. 


Inasmuch as the market agency fixes the “price”, it follows that 
price cannot serve as the factor to allocate supply. The animal does 
not go to the “highest bidder.” Since price cannot allocate supply, the 
market agency must have some sort of a “turn system” unless it re- 
sorts to favoritism, charity, sentiment, or outright discrimination. 


Some sort of “turn system” is a necessary concomitant of price 
making by authority. The key problem in the Corona case is not, 
however, the turn system, but rather price making by authority, and 
not by competition, a system which is, in itself, unfair and unjust. 


A basie economic principle is that goods should move into con- 
sumption at bids and offers which reflect the value of the goods in 
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their end uses—here, frankfurters, bologna, and fresh meat. What 
the values are can only be determined when, and if, buyers’ valua- 
tions are given an opportunity to express themselves in the price 
making process, This was denied—nonexistent—in the Corona au- 
thoritarian method of selling. 


The Corona system of selling stands condemned, from an economic 
standpoint, not simply because it involves some sort of turn system, 
but primarily because it is unjust and unfair in the sense that it is 
a system of price making which restrains price competition (on the 
side of buyers) ; and which frustrates private treaty negotiations to 
arrive at an actual price somewhat lower than the seller’s asking 
price and somewhat above the buyer’s bid price. Buyers and sellers 
are not free to bargain, so that fair terms of trade will be established 
—the essence of private treaty selling. In the Corona system of sell- 
ing, the trade is likely to be highly advantageous to one aia and 
somewhat disadvantageous to another. 


Prices to some buyers may be discriminatorily higher and to others 
may be discriminatorily lower because each price is arbitrarily set.’ 
Buyers’ valuations are not activated, through negotiation or other- 
wise, to develop true value. 


*¢* 


In principle, in an open, competitive market, which a terminal 

stockyard is assumed to be, a buyer willing and able to make the 
highest bids can, and should be able to, buy all of the firm’s live- 
stock. The fact that a buyer is free to make bids to exclude other 
buyers is essential for developing the best price for the consignor. 
It is also essential if price is to allocate scarce supplies, so that au- 
thoritarian rationing or some kind of turn system is not required. 


A buyer normally has a low bid price and a seller has a high ask- 
ing price in relation to each other. In a stockyard terminal market, 
the commission seller and a buyer will engage in dickering or bar- 
gaining to arrive at an actual price. Each is approximately aware of 
market conditions—daily prices on closed transactions, usually given 
as a range, reported by USDA market news offices, as well as on 
market supplies and demands. The actual process of negotiation— 
bargaining to arrive at an actual price somewhat lower than the 
seller’s “asking” price, and somewhat above the buyer’s “bid” price— 
is private in a terminal market. However, the dickering process is 
conducted in a setting of as much current price and market publicity 
as can be provided—by Government and private market reports— 
and this information is available to all traders. 


At Corona, the facts of knowing (a) the asking price and (b) of 
whether or not a selected offeree accepts or passes that price, does 
not mean—and is not the essence of—‘“negotiation.” Negotiation 
means to “bargain,” to “higgle,’ to “chaffer” on price of the terms 
of trade—not just to pay an asking price. 
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A buyer in a terminal stockyard market is approximately aware 
of asking prices, as well as prices on closed transactions. If a sell- 
er in the terminal market still has unsold cattle, a buyer knows that 
other buyers are passing and still shopping. 


All of the market information at Corona is basically available at 
a terminal stockyard market. In addition, in a terminal market, 
buyers know that negotiation does take place—that it is an integral 
part of the price-making process. Buyers know, too, that they have 
access to market supplies, without the need to wait for a “turn.” 


There is nothing significant in the Corona method of selling not 
extant in a terminal market. But in an open terminal market there 
is more—the features of negotiation and equal access to supplies 
which are of great significance. 


In a terminal stockyards market, a commission seller should feel 
free, and presumably does feel free, to change his initial “asking” 
price in dealing with a second, third, or fourth buyer for the same 
lot, if he believes that market forces—a preponderance of supply 
over demand, or of demand over supply—warrant a different asking 
price. 


Price competition means making more favorable terms in order to 
deal. If a commission seller starts with an asking price of $20.00 per 
hundred weight and finds that the animals do not sell (presumably a 
preponderance of supply over demand), he will reduce his asking 
price, to move his supply into consumption, with no further competi- 
tion to lower his asking price. 


In changing his initia] asking price, the commission seller may 
increase it (if he feels that there is a preponderance of demand) or 
reduce it (when he believes there is a preponderance of supply). In 
a competitive market, price rises or falls to equilibrate demand and 
supply—and to determine included buyers and excluded buyers, 


When a seller as Respondent—keeps his asking price firm on each 
animal, he frustrates the forces of supply and demand. The asking 
price may be “too high’”— and the seller must take cattle on his in- 
ventory. The asking price may be “too low”’—so he may have to 
ration supplies by some kind of turn system. 


As a general economic rule, it may be said that when a turn sys- 
tem is used to ration supplies, the fixed price is too low. Otherwise, 
a turn system would not be needed. Price does not, or cannot, rise to 
ration supplies. In a competitive market situation, price does allo- 
cate or ration supplies. A buyer can have any animal he wants if 
he is will to pay the price. 


* * * 


Even if the first buyer who enters a commission salesman’s pens 
at a terminal stockyard buys all of the agency’s offered livestock, it 
is done after negotiating on the price. Offers and counteroffers are 
often made before the purchase is consummated. Both the buyer and 
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e seller may have made several price offers in order to effect a bar- 
l- gain and a move the animals. 
. If the negotiation or haggling breaks off, this potential buyer 
leaves, and the commission seller then goes through the same process, 
t although possibly with a revised asking price, with a second buyer, 
t, and so on, until the livestock is sold. The important thing is that each 
1] potential buyer who individually enters the agent’s pens prior to the 
e time the animals are sold, be given equal opportunity to freely com- 


pete, through negotiation, for the animals. 


t There is a sound economic basis for Complainant’s contention (Ap- 

e peal, p. 12) that the arbitrary setting of the price of each slaughter 

Ss cow by Corona without allowing buyers [corrected] to bargain or 
bid is, in and of itself, an unfair or unreasonable practice, for these 
reasons: 


7 (a) The Corona system is a system of pricing (and income 
e determination) by authority, not by the method of effec- 
tive market competition, contemplated by the Packers 
and Stockyards Act of 1921; 


Re < 


(b) The Corona system of selling and pricing has as an in- 
herent concomitant the need for some kind or rationing 
or a turn system to allocate supplies; 


Oo 
r 

° i (c) The Corona system of pricing provides for a rationing 
& or allocation of supplies without regard to an expression 
of buyers’ valuations, so that the full potential value of 
the animals cannot be developed. A basic market 
y maxim is that “all of us know more than some of us” on 
r what the cows are worth; 


- (d} The Corona system of selling and pricing is unfair and 
unjust because it denies a willing and capable buyer the 
opportunity to get supplies based upon what they are 
h worth to him; 


g (e) The Corona system of selling and pricing does not oper- 
ate to make for fair prices because it does not permit 
open bidding (price competition among buyers) to de- 
velop the full market potential of the cows, A long rec- 
- ognized market saying is that “The fairest price for 
. anything is simply what it will bring, in open competi- 
° tion”; 

= (f) The Corona system of selling and pricing is unfair and 
f unjust because it operates to move livestock into con- 
sumption at an asking price, not a market price. An 
asking price is a quotation price. It is what the Corona 
sales agency wants to get. In primary markets for basic 
commodities—ranging from apples to potatoes, to se- 
curities and to cotton and wool—traders do not deal at 
a seller’s asking price, his quotation, unless market 
forces are in equilibrium and the asking price is in line 


— OD ct DQ 
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with the “going” price. A market maxim is that there 
are three prices— the asking price, the bid price, and 
the market price. In the Corona system, there is no mar- 
ket price; 


(g) The Corona system of selling and pricing is unfair be- 
cause it provides no means for adjusting the terms of 
trade to insure a fair price. In many market situations, 
there is a spread between what a seller will ask and what 
a buyer will offer. Private negotiations may operate to 
“split the difference” or facilitate the making of some 
other fair price. In the Corona system, asking prices 
may be “too high”, so that the cows must be taken in 
inventory—which is not in the interest of the market 
agency. Or, as appears to be the usual case, they are 
“too low”, so that some kind of turn system or ration- 
ing is needed to allocate supplies. There is no mechan- 
ism in the Corona system for an “arm’s-length bar- 
gaining” process to operate. 


The Corona system restricts competition by offering, and selling, 
cows at the market agency’s asking price, without the impact or in- 
fluence of price competition on the side of buyers. When the Corona 
system is “on target” [i.e., “operating as was portrayed in these 
hearings” (Remand Tr. 260)] there is no price competition—either 
on the side of the buyers or on the side of supply, The Corona sys- 
tem is a method of price making by authority, not by competition on 
the side of the buyers. 


Competition, among buyers, is a process in which every would- 
be buyer seeking to buy as cheaply as possible begins by bidding low 
and gradually raises his bid until he gets the offerer to sell to him. 
At the price, or prices, so established, no buyer with a higher valua- 
tion than this price will be left outside the trading. In the Corona 
system, some would-be buyers having a higher valuation for a given 
cow than the “fixed price” may be left outside the trading. 


** * 


A rotational system of buying (or turn system) is particularly 
disadvantageous to consignors where some (or all) buyers have a 
preference for a particular type of animal for two reasons. First, 
the system prevents— precludes—would be buyers having the high- 
est valuations for a given supply (having a preference for a par- 
ticular type of animal) from expressing these valuations in the 
price-making process. With each animal arbitrarily priced by the 
market agency, and with turn system selective selling, a buyer with 
a higher valuation on an animal, based upon his preference for its 
type, may be left completely outside the trading. Thus the consignor 
is denied the higher price which normal competitive market forces 
would bring. 


Secondly, in selective selling by turns, it is the market agency 
which selects the animal offered in a given turn. Even though the 
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agency may be aware of the kind and quality of slaughter cow which 
a given packer normally uses, this cannot be the same as the packer 
having its own choice. A basic rule of economic life is-“De gustum 
non disputum est”-that is, one’s choice is not to be disputed. The buy- 
er himself knows best which animals and types of animals he wants, 
and he will pay for what he wants to get. If this choice is hampered 
or dampened he is likely to pay a price which is by some degree 
smaller than if he could freely compete for all the animals he wants. 
Thus, the consignors will receive less for their product. 


In additional remarks prepared after the first day of the re- 
mand hearing, Dr. Mund stated (Remand Tr. 249-250) : 


It has been argued that with the Corona method of selling and al- 
location and with asking prices and actual prices made by an exper- 
ienced and highly capable market authority, the consignor may in 
fact secure full market value. This generalization, however, is econ- 
omically unsound, In the Corona authoritarian method of selling, the 
market authority seeks to make and strives to make a price so that 
all interested buyers can buy some animals. This is done by selling 

g; single animals and by using a turn system to sell a batch or a given 
supply of animals not readily interchangeable in size, age, and qual- 
ity. The market authority must make prices low enough enough to 
se equal the valuations of the least interested buyer who will buy. The 
er market authority does not start with a high price and see what he 


1a 


8° can get and then lower it if necessary. No. He starts and ends up at 
on a price at which he can sell any buyer, regardless of urgency to buy, 
who happens to get a turn. 
\d- This fact of necessity means that the authoritarian prices of Co- 
Ww rona have not, do not and cannot reflect full value because the acutal 
m. valuations of buyers are not given expression. The so-called full 
a- market value which Corona may be said to give can only be called 
na an economic ipse dixit. 
en 
Dr. Mund’s testimony was supported by the testimony of Dr. 
Everett O. Stoddard, who testified (CX 8) : 
rly The Corona system was an unfair marketing practice. The system 
2 a set up by Respondent eliminated competition on the side of buyers, a 
rst, condition which can only serve to depress prices. In so doing, Re- 
oh- spondent did not properly represent its principals’ interests. 
ar- 
the ** * 
the 
ith The possibility of one buyer purchasing all of the livestock is bene- 
its ficial to the consignor. The opportunity for one buyer to take all the 
~_ livestock increases competition among various buyers—independ- 
ces 


ently competing for a fixed supply at that location. Each buyer at- 
tempts to purchase livestock as cheaply as possible. But he expects 
ncy to purchase a certain quantity, varying with prices and supply at 
the that market and from other sources. The buyer must be aggressive 
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enough (bid a high enough price) to obtain the supplies he desires, 


x * * 


At a terminal private treaty sale, a buyer enters the commission 
firm’s alley to negotiate for the purchase of a certain lot of animals. 
Just those two present make offers and counteroffers. If the com- 
mission salesman and the buyer cannot agree upon a purchase price, 
the buyer leaves the alley. No other prospective buyers know what 
bids and offers were quoted between the salesman and the unsuc- 
cessful buyer. When a second buyer enters the alley, the negoti- 
ation process begins again. Since the second buyer does not know 
what the salesman’s first and last price quotes were to the initial 
buyer, he cannot use those figures in an attempt to hold prices down. 
He may, in fact, offer more for the animals than the salesman would 
have sold them to the first buyer for, because of his particular needs 
or because the salesman misinterpreted the market value of the ani- 
mals, 


Under the private treaty arrangement, each buyer, while knowing 
the general price level, does not have access to the actual bid price 
which others have made or will make. Thus, each must bid the high- 
est price that he believes will purchase the desired quantity and still 
maximize profits or minimize losses, depending on market conditions. 
This system insures that earlier unconnected negotiations with an- 
other prospective buyer will not control later negotiations and lessen 
the price the consignor might get. 


* * * 


Because of Corona’s system of a firm price on each animal, the over- 
all average price will be lower than where all buyers have an oppor- 
tunity to bid. Others have not been given the opportunity to express 
their valuations and possibly bid up the price. If a designated buyer 
is offered an animal priced low, he will buy it. Corona is not getting 
price signals of increased strength from the wholesale market or 
from differing demands of individual packers. If Respondent’s prices 
are too high, and subsequent buyers pass, the buyers present at the 
market still get the advantage of low prices while protecting them- 
selves from paying too high a price by refusing to buy. A number of 
rejections might cause Corona to lower its overall price structure. 
Consignors ge: true value only when that is coincidentally the price 
set on the animal by Corona, 


* * * 


Prices alone determine a sale at either auction or private treaty. 
But, at Corona, Respondent allowed no buyer the opportunity to of- 
fer a higher price and express his valuation of the animal. Rather, 
Corona substituted its judgement of the wholesale value of that ani- 
mal. Packers know much better the yield, their dressing costs, and 
wholesale values. Under the guise of orderly marketing and the so- 
called “fair” price to all, Respondent has excluded the possibility of 
a higher bid on every animal sold. 
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Similarly, Harry L. Williams, Director of Complainant’s Live- 
stock Marketing Division, testified (Remand Tr. 93-156; see pre- 


n pared remarks which accompanied the record (Remand Tr. 408- 
h 409) ): 
. 
2, Buyers of the same classes of livestock generally offer bids on 
t livestock within the same price range. All buyer’s demands are not 
.e equal. Thus, on a day-to-day basis an individual buyer is often will- 
be ing to bid more on livestock because of an increased demand for his 
W product, because of his inability to fill his livestock needs through 
1] other supply sources, or because of his higher valued appraisal of a 
2. particular consignment. 
: When a marketing system has a restriction imposed upon it, the 
i result likely to flow from the restriction is reduced or no competi- 
tion. Respondent’s system does not afford buyers an opportunity to 
bid on consignments. Respondent sets the price and apportions the 
g supply, that’s the real problem. This system does not afford any 
e buyer the opportunity to offer or bid prices that reflect the value of 
1- the livestock to him because of supply and demand conditions unique 
ll to his individual business. 
* * * * 
i 
” In terminal market transactions, the seller is free to change his 
his initial price in dealing with a second, third or fourth buyer for 
the same lot, If market conditions are stronger, the seller raises his 
offering price to the next buyer, whether it is the second, third, or 
r- fourth buyer. With prices increased, the consignor will receive more 
r- money for his consignment after successful negotiation than is the 
ss case where Respondent keeps his price firm on each animal. 
- In the event of a down market, the seller changes his initial price 
is to a lower price in negotiating with the second, third, or fourth buy- 
< er. In that case the consignor receives less money. 
he In this case, Respondent set a firm price on each animal. Corona 
n- could make price changes in similar type and quality animals as the 
of market day progresses as only Corona sets the price. However, Re- 
re. spondent’s marketing system does not lend itself to recognizing and 
ce considering market price changes. Respondent does not get feed- 
back from the wholesale market. In addition, the buyers are not a 
part of a system (as at other markets) where they can price bar- 
gain. Regardless of their individual market demand situation, they 
y. cannot signal price changes. Respondent is not aware of market 


a trends that normally are available in a market where buyers have an 


- opportunity to bid. 
way 


ni- ** * 

nd 

30- *** One of the basic concepts of an open competitive market is that 
of the buyer and seller are free to bargain in arriving at a price. On any 


given day, it is not likely that all buyers’ demands will be equal. One 
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or more could have supply requirements which would permit them to 
pay more for livestock. If buyers are permitted to bargain and nego- 
tiate, it is much more likely that these requirements will express 
themselves in higher proceeds for consignors. 


Respondent, of course, established his sales prices without any 
negotiating with the buyers. He thus did not gain the knowledge 
of whether one or more buyers were willing to pay more for an ani- 
mal than his arbitrary price. More importantly, he did not allow 
the competitive rivalry which comes from individual demands to de- 
termine the actual market value of each animal. 


Thwarting of possible competition in this manner, and thus depriv- 
ing consignors of possible additional proceeds, is an unfair and un- 
reasonable practice. 


The foregoing views were also supported by the testimony of 
Kenneth Freeze, Supervisory Marketing Specialist of complain- 
ant’s Area Office for California, Nevada and Arizona. 


To counter complainant’s evidence, respondent introduced the 
testimony of three persons who regularly consign their slaughter 
cows to respondent’s market because, after having tried other 
markets, they feel it is more profitable to sell through respondent. 
A significant factor influencing all three persons was the fact that 
the animals were weighed quicker at respondent’s market than at 
other markets, thereby eliminating shrinkage. In view of the 
shrinkage factor, their testimony does not indicate that they be- 
lieve respondent’s selling method results in prices as high as those 
that would have been obtained under competitive pricing. (Their 
belief that they received more money by shipping to respondent 
because of less shrinkage overlooks the fact that buyers are aware 
of the weighing conditions at a market and adjust the price they 
are willing to pay for animals according to the weighing condi- 
tions (Remand Tr. 81-82, 338-339, 370, 403). If this were not true, 
there would not be so few “in weight” livestock markets (7.e., mar- 
kets where cattle are weighed at the time of receipt rather than at 
the time of sale) in the United States for slaughter cattle). 


Moreover, I am sure that each of the more than 2,000 stockyards 
in the United States could find at least three shippers who believe 
that it is more profitable to ship to that market than to nearby 
competing markets. Livestock shippers are in business to make a 
profit. Each ships livestock to the market where he believes he 
will receive the most money. It is not unusual for a livestock ship- 
per to have five or more markets to choose from. Yet there are 
over 2,000 livestock markets in the United States, with enough 
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shippers thinking that each market is the best to keep over 2,000 
markets in business. Hence great weight could not be attached to 
the fact that three shippers, or even three hundred shippers, be- 
lieve that they receive more money selling through respondent 
than through other markets. 


In addition to the expert testimony referred to above, complain- 
ant introduced statistical evidence (CXs 2-3) which, according 
to complainant’s briefs, shows that the prices received for slaugh- 
ter cows at Corona were lower than prices received at a nearby 
auction market. Complainant estimates that consignors to Corona 
lost over $100,000 a year because of respondent’s selling method. 
The difficulty with accepting complainant’s figures is that com- 
plainant’s evidence consists of 179 pages of “raw” data, with 40 
to 45 transactions on each page. Complainant should have had a 
witness analyze the data and give his detailed conclusions on the 
record, subject to cross-examination. Accordingly, I reject com- 
plainant’s argument based on actual statistics. But as stated 
above, the expert testimony in this case is more than adequate to 
resolve the matter. 


Respondent also introduced statistical data (RXs 1-7) showing 
the “rail cost” of one packer’s purchases from Corona and other 
nearby markets, apparently5 for the purpose of showing that 
prices paid by packers at Corona for live animals were comparable 
to prices paid by packers at other markets. However, respondent’s 
statistical evidence is meaningless because the one packer involved 
purchased a large number of “3-D” animals (disabled, debilitated 
or dying) and, therefore, was not representative of all the buy- 
ers. Moreover, the liveweight of the condemned animals was in- 
cluded in respondent’s data, but their cold weight was not includ- 
ed in the data, which would significantly distort the rail costs. 


Considering the entire record, the overwhelming weight of the 
evidence in this proceeding compels the conclusion that respon- 
dent’s selling method is unfair, unreasonable and unjustly dis- 
criminatory in that (i) it necessarily results in prices that are 
lower than could be obtained if buyers were permitted to express 
their buying demand in some type of competitive marketing sys- 
tem; and (ii) buyers who are willing to pay a higher price for 
slaughter cows are not permitted to buy all of the cows they want 
5 Respondent made no effort to analvze the data in its brief, stating that “[e]xtended dis- 


cussion of the rail costs testimony offered by Reba Salter is not necessary to further point out 
the obvious conclusion” (Respondent’s original brief, p. 11). 
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to purchase but must, instead, be satisfied with the animals they - 


are permitted to buy under a turn system. 


An additional element of respondent’s selling method which re- 
sults in lower selling prices than could otherwise be obtained is 
that respondent prices slaughter cows only on an even dollar or 
half dollar, thereby precluding an additional 10 cents, 25 cents, 
etc., on an animal (Remand Tr. 153-155, 240-241; CX 8, pp. 17- 
19). An additional 25 cents on a 1,200 pound animal means an 
additional $3 to the livestock consignor. This is no de minimis. 


Respondent objected to the expert testimony of three of the 
complainant’s witnesses because they were employed by the com- 
plainant; and respondent objected to Dr. Mund’s testimony since 
he was paid a consultant fee. Respondent relies on Virginia Elec- 
tric and Power Company v. Sun Shipbuilding and Dry Dock Com- 
pany, 68 F.R.D. 397 (E.D. Va.), but that case related to the rules 
of discovery applicable to “in house experts.” The court expressly 
stated that its view that an “in house expert” is to be treated, for 
purposes of discovery, as an ordinary witness “does not in any 
way prohibit any expert, in house or out, from giving an opinion 
in testimony at trial’ (68 F.R.D. at 408). It is well settled that 
an agency may receive and rely on expert testimony offered by 


consultants or by experts “attached to its staff” (Pacific Power 
& Light Co. v. Federal Power Commission, 141 F.2d 602, 605 
(C.A. 9); see, also, Davis, Administrative Law Treatise (1958 
and 1970 Supp.), §14.13; Gellhorn, “Rules of Evidence and Offi- 
cial Notice in Formal Administrative Hearings,” 1971 Duke Law 
Journal 1, 26-28. 


Respondent also contends that complainant’s expert testimony 
should be disregarded because the expert witnesses did not have 
personal knowledge of respondent’s business activities. But the 
expert testimony was based on hypothetical questions embodying 
the facts as to respondent’s selling method; and, also, the expert 
witnesses had available the original hearing transcript, the briefs 
and Judge Liebert’s Initial Decision (see, e.g., Remand Tr. 93-96, 
218, 272, 300-303). Hence, complainant’s expert testimony relates 
directly to the facts in this case and does not suffer from the in- 
firmity noted in Central Coast Meats v. U. S. Dept. of Agriculture, 
541 F.2d 1325, 1327, fn. 2 (C.A. 9). Complainant’s expert evidence 
is adequate to support complainant’s position. Reilly v. Pinkus, 
338 U.S. 269, 271-275; John J. Fulton Co. v. Federal Trade Com- 
mission, 130 F.2d 85, 86 (C.A. 9), certiorari denied, 317 U.S. 679. 
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The fact that two of complainant’s expert witnesses, Freeze 
and Williams, participated in the decision to institute a formal 
proceeding against respondent does not detract from the weight 
to be attached to their testimony. Since there is a presumption of 
regularity supporting their initial determination that respondent’s 
selling method is unlawful, and there is no evidence to challenge 
their integrity, the mere fact that their testimony can be expected 
to substantiate their initial determinaion does not detract from 
the weight that should be given such testimony. 


With respect to Dr. Mund’s testimony, respondent’s attorneys 
state (Respondent’s Supplemental Brief After the Hearing on 
Remand, p. 10): 


Dr. Mund rambled through, not only supposed economics, but also 
into the field of law and journalism, dealing with such topics as 
what businessmen want and know about, to discussing how the 
Packers and Stockyards Act includes and incorporates the Clayton 
Act and “Robins and Tatman Act” and the Federal Trade Commis- 
sion Act. It was, in short, a pitiful display of self-serving theoretical 
editorializing to which the Respondent was subjected * * *. 


Most lawyers have little training in the field of economics, and 
are ill equipped to recognize economic wisdom. (At least I was 
before I had graduate training in advanced economics and eight 
years’ experience directing the Packers and Stockyards Act reg- 
ulatory program, working daily with economists (December 
1962 - January 1971)). Dr. Munds’s testimony appears to me to 
be sound, penetrating and directly relevant to the facts involved 
herein. Accordingly, I attach great weight to his testimony.7 


As stated at the outset of this decision, Judge Liebert ruled 
against complainant on the ground that no substantial evidence 





6 United States v. Chemical Foundation, 272 U.S. 1, 14-15; Reines v. Woods, 192 F.2d 838, 85 
(Emerg. C.A.); National Labor Relations Board v. Bibb Mfg. Co., 188 F.2d 825, 827 (C.A. 5); 
Woods v. Tate, 171 F.2d 511, 5138 (C.A. 5); Pasadena Research Laboratories v. United States, 
169 F.2d 875, 381 (C.A. 9), certiorari denied, 335 U.S. 853; Laughlin v. Cummings, 105 F.2d 
71, 73 (C.A. D.C.). 
7 Respondent’s use of quotation marks around ‘‘Robins and Tatman Act” is, presumably, an 
indirect attack on Dr. Mund’s expertise. But since Dr. Mund has an entire chapter on 
“The Clayton and Robinson-Patman Acts” in his texthook Government and Business (4th ed., 
1965), ch. 16, pp. 225-241, the erroneous reference in the transcript (Remand Tr. 251) is an 
obvious reporter’s error. In that textbook, Dr. Mund also explains in greater detail than at the 
hearing (Remand Tr. 284), his views as to price discrimination and monoply, viz. (p. 90): 
Price discrimination, economists have long observed, can be exercised by a seller only 
when he has some degree of monopoly power or when competition is substantially 
lessened or incomplete. In open markets with price publicity a seller cannot ordinarily 
make some buyers pay more than the ‘going’ price to other buyers for the same com- 
modity. The existence of price discrimination is thus a sign and an indicator of some 
degree of monopoly or of incomplete competition. 








1306 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 86 A.D. 1285 


was adduced to show that the system employed by respondent was 


unfair or discriminatory. But it was his exclusion of complainant’s - 


proffered evidence which resulted in evidence not being adduced. 
Moreover, there is now abundant evidence in the remand hearing 
record to support complainant’s position. 


Most of Judge Liebert’s conclusions are devoted to distinguish- 
ing two cases, Berigan v. United States, 257 F.2d (C.A. 8), anda 
virtually identical case, Aikins v. United States, 282 F2d 53 (C.A. 
10), which held that turn systems used in private treaty sales at 
terminal stockyards violated the Packers and Stockyards Act. Al- 
though the cases are distinguishable, the principal thrust of the 
cases is supportive of complainant’s position here. 


Under the turn systems involved in those cases, the dealers at 
the terminal stockyards flipped coins to determine the order in 
which they would have the opportunity to look at and bid on 
livestock. The commission sellers acquiesced in the order estab- 
lished by the dealers. Since farmers were not included in the flip- 
ping, they were effectively excluded as a class of buyers. In addi- 
tion, all dealers other than those who won first, second and third 
turns were required to leave the sales alleys where the flipping 
took place. 


In upholding the Judicial Officer’s determination that the turn 
system involved in the Berigan case was an unfair and unjustly 
discriminatory practice, the Court held (257 F.2d at 858) : 


We think it obvious that any method, rule or scheme which limits 
tne number of buyers or prospective buyers and thereby increases 
the value of the position or turn of those not eliminated must have 
the effect of restricting competition and necessarily results in de- 
pressing the whole market. 


The Judicial Officer’s conclusion that the elimination of al] but 
three dealers from a sales alley, thus limiting the number of pros- 
pective buyers, unreasonably restricts competition, is a sound con- 
clusion, not contrary to law and one that is supported by substantial 
evidence in this record viewed as a whole. 


Respondent and the market agencies involved in Berigan and 
Aikins relied on a turn system instead of selecting the best buyer 
for particular animals even though they frequently would have a 
basis for making an intelligent selection. In four major respects, 
respondent’s selling method was much worse than the method in- 
volved in Berigan and Aikins, viz., (i) respondent did not nego- 
tiate with any buyer as to the price, but instead announced a 
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“take-it-or-leave-it price’; (ii) respondent publicly announced 
the selling price so that later prospective buyers were aware of 
the price terms offered to the earlier buyer; (iii) respondent did 
not change the price in dealing with other buyers; and (iv) res- 
pondent did not permit one buyer to buy as many animals as he 
was willing to buy at the highest price. 


Since the market agencies in Berigan and Aikins actively nego- 
tiated in secret with each prospective buyer, were free to change 
the price (up or down) depending upon the feedback received 
from th buyers, and were willing to sell one buyer as many ani- 
mals as he was willing to buy at the highest price, they would have 
more of an opportunity to arrive at the full market value of con- 
signed livestock than respondent. 


Judge Liebert noted that, in Berigan, the dealers imposed the 
turn system on the market agencies whereas here respondent in- 
itiated and controlled its own turn system. Since commission sell- 
ers who abdicate their responsibility for selecting a buyer are not 
performing a reasonable selling service, it was only natural that 
the Judicial Officer and the Court in Berigan would comment on 


- the fact that the sellers had abdicated their responsibility for se- 


lecting the buyers. But whether a turn system is imposed by the 
buyers or by the sellers, either system results in depressed prices 
because of lack of competition. As stated by Dr. Mund (Remand 
Tr. 238-239) : 


In principle, and in practical operation, the turn system in buy- 
ing does not differ because of its origin or genesis. Each system re- 
flects, or involves, prices which do not result from a free play of 
demand factors with supply. In each case, competition is restrained 
by the exclusion of some buyers. The turn system—imposed by the 
seller or by the buyers—replaces the commpetitive mechanism. 


Similarly, Dr. Stoddard testified (CX 8, p. 15): 


Any rotational system, whether instituted by the buyers or com- 
mission firm, is disadvantageous to consignors and an unfair prac- 
tice if it restricts or eliminates the opportunity for any individual 
buyer to bid or bargain on the livestock. This happened in both 
Berigan and Corona. 


Mr. Williams also testified that ‘“[w]hether a market agency 
accepts or sets up a turn system, it is a failure to render reason- 
able selling services” (Remand Tr. 107). 


Judge Liebert further noted that, in Berigan, “more than one 
class of buyer was interested in buying feeder and stocker cattle, 
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and one class dominated the other classes of buyers to their detri-_ 
ment,”” whereas in the present case, “there was only one class of 

buyer for the slaughter animals” (Initial Decision, p. 24). How- 

ever, Dr. Mund testified that “[f]rom an economic point of view, 

the number of classes of buyers in a market center is not signifi- 

cant” (Remand Tr. 227), and Dr. Stoddard testified that the 

“important consideration in the level of competition at a market 

is the number of actively competing buyers—not the number of 

classes” (CX 8, p. 9). Similarly, Mr. Williams testified (Remand 

Tr. 107): 


In Corona, no classes of buyers were excluded but the packer 
buyers were nonetheless prevented from actually engaging in nego- 
tiations, However, Corona allocated the livestock among the major 
buyers by turns so that they were assured a supply without having 
to compete. Neither [the Corona nor the Berigan] system allowed 
true market value to be obtained. 


In short, the distinguishing features of Berigan and Aikins do 
not lead to a different conclusion than was reached in those cases. 


Since respondent’s selling method is an unfair, unreasonable 
and unjustly discriminatory method of selling livestock, in viola- 
tion of the Act and regulations, respondent should be ordered to 
cease and desist from selling in such manner. However, I do not 
agree with complainant that respondent should, in addition, be 
suspended as a registrant for 30 days. 


A major purpose of any suspension order is to deter other po- 
tential violators. See, e.g., In re Braxton M. Worsley, 33 Agr Dec 
1547, 1558-1563 (1974) ; In re Maine Potato Growers, 34 Agr Dec 
773, 796 (1975), affirmed sub nom. Maine Potato Growers, Ince. 
v. Butz, 540 F.2d 518 (C.A. 1). Since the evidence here shows that 
respondent’s selling method is unique in the livestock industry, 
there does not seem to be any need for a suspension order to serve 
as a deterrent to other potential violators. In addition, respondent 
undoubtedly believes that its selling method is lawful. And res- 
pondent’s view was shared by one of the Department’s Adminis- 
trative Law Judges. Also, respondent was never asked to change 
its selling method before the complaint was issued in this case. 
Furthermore, the violations involved here occurred almost five 
years ago. With all of these considerations present in a single case, 
which involves an unresolved point of law of major significance 
to the livestock marketing system, I do not believe that a suspen- 
sion order is appropriate. 
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However, so that this decision will not be misconstrued in fu- 
ture proceedings, it should be clearly understood that this is a 
very narrow holding with respect to not imposing a suspension 
order. I am constrained not to issue a suspension order because 
of the combined weight of all of the foregoing considerations. 


In a future case, merely because the respondent believes his 
conduct to be lawful and does not receive a warning letter will 
not deter me from issuing a suspension order. A registrant may 
be suspended without a warning letter if the violation is wilful 
(5 U.S.C. 558(c) ). A violation is wilful if the violator “(1) inten- 
tionally does an act which is prohibited,—irrespective of evil mo- 
tive or reliance on erroneous advice, or (2) acts with careless dis- 
regard of statutory requirements” (Goodman v. Benson, 286 F.2d 
896, 900 (C.A. 7); see, also, the cases cited in In re Henry S. 
Shatkin, 34 Agr Dec 296, 297-314 (1975)). Wilfulness does not 
mean that the violator “must suppose that he is breaking the law.” 
Townsend v. United States, 95 F.2d 352, 358 (C.A.D.C.), certio- 
rari denied, 303 U.S. 664; Fields v. United States, 164 F.2d 97, 
100 (C.A.D.C.), certiorari denied, 332 U.S. 851. 


Similarly, I will not refrain from issuing a suspension order in 
a future case merely because the violation occurred years ago. 
Hopefully the Department will at some future time be able to 
handle all of its litigation with reasonable dispatch; but that time 
has not yet arrived. 


In addition, merely because I disagree with one of the Depart- 
ment’s Administrative Law Judges as to whether a violation oc- 
curred will not deter me from issuing a suspension order. See, 
e.g., In re David G. Henner, 30 Agr Dec 1151 (1971) ; In re Amer- 
ican Commodity Brokers, 32 Agr Dec. 1765 (1973); In re M. & 
H. Produce Co., 34 Agr Dec 700 (1975), affirmed sub nom. M. & 
M. Produce Co. v. Knebel, F.2d (No. 75-1621, C.A.D.C.), 
petition for certiorari pending.® 








In view of various comments made at the remand hearing, it is 
appropriate to set forth once again the principles governing Ad- 
ministrative Law Judges in determining what evidence should be 


TT 

8 The fact that complainant received no complaints from consignors or purchasers was not 
relevant in determining whether to issue a suspension order, Purchasers could not be expected 
to complain because they are getting slaughter cows at less than their full market value, and 
they are getting their fair share of animals without having to bid up the price. Consignors could 
not be expected to complain because they are not in a good position to know that they are re- 
ceiving less than the full market value of their animals (Remand Tr, 333-339). Moreover, the 
Act expressly authorizes the Secretary to investigate violations without any complaint (7 U.S.C. 
210(c); 7 U.S.C, 218(b) ). 
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excluded at an administrative proceeding before this Department. 


First, each agency has the power to determine what evidence 
shall be admitted in its adjudicatory and rulemaking proceedings, 
and the Administrative Law Judges are required to follow the 
agency’s rules of practice (5 U.S.C. 556(c) ). Specifically, the Ad- 
ministrative Procedure Act provides that “[s]ubject to published 
rules of the agency” an Administrative Law Judge may “rule on 
offers of proof and receive relevant evidence” (5 U.S.C. 556(c) 
(3) ). The only limitation on the agency’s right to receive evidence 
is the Congressional requirement that “the agency as a matter of 
policy shall provide for the exclusion of irrelevant, immaterial, or 
unduly repetitious evidence” (5 U.S.C. 556(d) ). 


No distinction is made in the Administrative Procedure Act as 
to the evidentiary rules applicable in rulemaking or in adjudica- 
tory proceedings. That is, 5 U.S.C. 556, cited above, applies “to 
hearings required by section 553 [rulemaking] or 554 [adjudica- 
tions] of this title to be conducted in accordance with this sec- 
tion” (5 U.S.C. 556(a) ). 


The rules of practice under the Packers and Stockyards Act 
provide (9 CFR 202.11(e)): 


The Judge shall exclude evidence which is immaterial, irrelevant, 
or unduly repetitions, or which is not of the sort upon which respon- 
sible persons are accustomed to rely. 


No other evidence should be excluded! 


Similarly, the Uniform Rules of Practice applicable to proceed- 
ings under the Packers and Stockyards Act and numerous other 
U.S.D.A. regulatory statutes in proceedings instituted after Feb- 
ruary 1, 1977, provide (§ 1.141(g) (iv), 42 F.R. 746) : 


(iv) Evidence which is immaterial, irrelevant, or unduly repeti- 
tious, or which is not of the sort upon which responsible persons are 
accustomed to rely, shall be excluded insofar as practicable. 


No other evidence should be excluded! 


The rules of practice applicable to rulemaking proceedings un- 
der the Agricultural Marketing Agreement Act of 1937 similarly 
provide (7 CFR 900.8(d) (1)): 


When necessary, in order to prevent undue prolongation of the 
hearing, the judge may limit the number of times any witness may 
testify to the same matter or the amount of corroborative or cumula- 
tive evidence. 
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The judge shall, insofar as practicable, exclude evidence which 
is immaterial, irrelevant, or unduly repetitious, or which is not of 
the sort upon which responsible persons are accustomed to rely. 


Hence it is clear that this agency has adopted liberal rules of 
evidence in adjudicatory and rulemaking proceedings designed to 
admit all relevant and material evidence which is of the sort upon 
which responsible persons are accustomed to rely, unless it is un- 
duly repetitious.2 No additional exclusionary rules should be ap- 
plied by the Administrative Law Judges! 


As stated in In re Trenton Livestock, Inc., 33 Agr Dec 499, 513 
(1974), affirmed sub nom. Trenton Livestock, Inc. v. Butz, 510 
F.2d 966 (C.A. 4): 


Respondent concedes that administrative agencies are not bound 
by the strict rules of evidence and the procedure applicable in court 
proceedings. See, e.g., Wallace Corp. v. Labor Board, 323 U.S. 248, 
253 (1944); Opp Cotton Mills v. Administrator, 312 U.S, 126, 155 
(1941); Federal Communications Comm’n. v. Pottsville Broadcast- 
ing Co., 309 U.S. 1384, 142-1438 (1940); Interstate Commerce Com- 
mission v. Baird, 194 U.S. 25, 44 (1904); Cella v. United States, 
208 F.2d 788, 789 (C.A. 7, 1953), certiorari denied, 347 U.S, 1016. 
But respondent argues, nonetheless, that there should be an effort 
made in administrative proceedings to follow the strict rules of 
evidence applicable in court proceedings. 


That argument is without merit. No effort whatever should be 
made in an administrative proceeding to follow the common law 
rules of evidence. 


Further, as stated more recently in In re DeJong Packing Com- 
pany, 36 Agr Dec (decided June 30, 1977), appeal pending: 





One of the oft cited advantages of administrative hearings is that 
they are free from the restrictive, exclusionary rules of evidence ap- 
plicable in court proceedings. It is well settled that the rules of 
evidence and procedure followed in court proceedings are not applic- 
able in administrative proceedings. The only evidence that should 
be excluded is that which must be excluded under the Administrative 
Proceduree Act and the agency’s rules of practice, viz., evidence 
which is irrelevant, immaterial, or unduly repetitious, or which is 


9 Some agencies have adopted more restrictive rules of evidence (see, Davis, Administrative 


Law of the Seventies (1976), § 14.00), as is their right; but this Department has, instead, re- 
lied on the provisions of the Administrative Procedure Act that “[a]ny oral or documentary 
evidence may be received” (5 U.S.C, 556(d)), and followed the trend toward “admitting all 


relevant and useful evidence, and basing findings on evidence on which responsible persons 
rely in serious affairs” (see Davis, Administrative Law Treatise (1958), § 14.17, p. 335. See, 
also, Davis, Administrative Law of the Seventies (1976), §§ 14.00, 14.11, 14.17), “However 
halting its progress, the trend in litigation is toward a rational inquiry into truth, in which 
the tribunal considers everything ‘logically probative if some matter requiring to be proved.’ ” 
Universal Camera Corp. v. Labor Board, 340 U.S. 474, 497. 
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not of the sort upon which responsible persons are accustomed to 
rely (see e.g., 5 U.S.C. 556(d); 7 CFR 1.141 (g) (iv); 42 F.R. 
746). 


It is obvious that any evidence admissible under the more re- 
strictive court rules would be admissible in an adjudicatory or 
rulemaking proceeding before this Department. In addition, all 
other evidence of any type should be received unless it must be ex- 
cluded under this Department’s rules of practice. 


The present proceeding, including the remand hearing, was an 
adjudicatory proceeding rather a rulemaking proceeding. Since, 
inter alia, the respondent is the only market agency in the United 
States selling livestock as it does, it was well within complainant’s 
discretion to proceed in an adjudicatory proceeding against res- 
pondent without amending its rules or policy statements to relate 
specifically to respondent’s system. See Securities Comm’n v. 
Chenery Corp., 332 U.S. 194, 199-203; NLRB v. Wyman-Gordon 
Co., 394 U.S. 759, 761-766; NLRB v. Bell Aerospace Co., 416 U.S. 
267, 290-295. But since complainant must prove in this adjudica- 
tory proceeding that respondent’s selling method is unlawful (Jn 
re R&D Investments, 35 Agr Dec 668, 669-670 (1976) ; In re Hy- 
grade Food Products Corp., 25 Agr Dec 129, 131, fn. 2 (1976); 
In re Lester Murtha, 21 Agr Dec 1213, 1215 (1962) ), it is obvious 
that the same type of evidence as would havebeen admissible in a 
rulemaking proceding must be admissible in the adjudicatory pro- 
ceeding so that the Department will be able to make a final deci- 
sion in a responsible manner. 


Specifically, expert testimony as to the ultimate question at 
issue does not come within the terms of the exclusionary rules in 
this Department’s rules of practice and, therefore, such evidence 
is admissible in any proceeding before this Department. In re J. 
Acevedo & Sons, 34 Agr Dec 120, 141-142 (1975), affirmed sub 
nom. J. Acevedo & Sons v..United States, 524 F.2d 977 (C.A. 5); 
In re Professional Commodity Service, Inc., 32 Agr Dec 585, 586- 
591 (1973); In re Sy B. Gaiber & Co., 31 Agr Dee 843, 850 
(1972) .10 


A final word should be said about the unusual remand order 
issued in this case. In view of Judge Liebert’s exceptional reluc- 


10 Even in court proceedings, the rule against opinion evidence as to the ultimate issue has 
been extensively relaxed, and the present trend is “toward a common sense and not an arbi- 
trary view. This common sense view is to receive the opinion testimony where it appears that 
the trier of fact would be assisted rather than impeded in the solution of the ultimate problem.” 
2 Jones on Evidence (6th ed. 1972), § 14.28, p. 660. 
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tance to admit expert testimony, and the circumstances referred 
to in the Order Remanding Case For Further Proceedings, the 
remand order provided that no expert evidence should be excluded 
on direct or cross-examination. The record of the remand hearing 
demonstrates that if such an extreme order had not been issued, a 
further remand order would have been required to obtain all of 
the relevant, expert evidence. Specifically, Judge Liebert stated 
that he “would not even consider * * * as a remote possibility” 
letting Dr. Stoddard give his testimony at the remand hearing ex- 
cept for the fact that “the Judicial Officer has by virtue of his 
authority taken over the direction of this proceeding” (Remand 
Tr. 296.)11 But Dr. Stoddard’s expert testimony was clearly ad- 
missible, and his views were of sufficient importance that a sec- 
ond remand would have been required to receive his testimony. 


Dr. Stoddard is Deputy Director of complainant’s Industry 
Analysis Staff, which is a small unit created to provide indepen- 
dent economic views to the Administrator from economists not 
under the direction of the Division Directors who are responsible 
for directing investigations in their respective fields. According- 


.ly, in any major case involving economic issues, the views of the 


Industry Analysis Staff are of interest. 


Part of Dr. Stoddard’s testimony was in response to eight spe- 
cific questions set out in the remand order,12 and the remainder 
was in response to the broad general provisions of the remand 
order calling for “expert evidence relating to whether respon- 
dent’s ‘turn system’ is unfair, unreasonable, or otherwise in viola- 
tion of the Act” (Order Remanding Case For Further Proceed- 
ings, pp. 2-3). Hence all of Dr. Stoddard’s testimony was plainly 
relevant and admissible at the remand hearing.13 


Where an agency needs more evidence to decide a case, it has the 
right to remand the proceeding for further evidence even if such 


ll In addition, except for the limitations imposed on him by the remand order, Judge Liebert 
might not have permitted other expert witnesses employed by complainant to testify at the 
remand hearing, particularly if he had understood that the rules of evidence applicable in 


adjudicatory proceedings were applicable at the remand hearing (see Remand Tr. 20-30, 110- 
111), 


12 Since I briefed and argued the Berigan and Ailcins cases discussed above, in the Courts of 
Appeals, I was particularly interested in receiving expert testimony relating to certain as- 
pects of those cases, and, therefore, the remand order contained specific questions in this re- 
by (see Order Remanding Case For Further Proceedings, pp. 3-4). 

G. 85 


18 It is not clear whether Judge Liebert would have excluded all of Dr. Stoddard’s testimony, 
or whether he would have permitted him to respond to the eight specific questions listed in the 
remand order (See Remand Tr. 296). 
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evidence had not been originally offered by the complainant. 


(Here, of course, complainant sought to introduce expert testi- ~ 


mony at the original hearing). “It must not be forgotten that the 
* * * [Department] is not a private party, but a body charged with 
the protection of the public interest ; and it is unthinkable that the 
public interest should be allowed to suffer as a result of inad- 
vertence or mistake on the part of the * * * [Department] or its 
counsel where this can be avoided.” P. Lorillard Co. v. Federal 
Trade Commission, 186 F.2d 52, 55 (C.A. 4). See, also, J. Wein- 
garten, Inc., F.T.C. Doe. No. 7714, 18 Pike & Fischer Ad Law 2nd 
460, 466-467; American Radiator and Standard Sanitary Corp., 
F.T.C. Doc. No. 7835, 12 Pike and Fischer Ad Law 2nd 813, 813- 
815; In re Samuel Petro, 16 Agr Dec 901, 902 (1957). Where a 
proceeding has been remanded to receive further evidence, there is 
no rule of practice in this Department, and no basis for a ruling by 
an Administrative Law Judge, precluding a witness from re- 
sponding to the remand order merely because he had previously 
testified as to other matters.14 


For the reasons set forth above, a cease and desist order should 
be issued to restrain the respondent from continuing to sell live- 
stock in the manner referred to herein. However, the cease and 
desist order proposed by complainant is too broad. For example, 
it would require respondent to cease and desist from: 


4. Weighing and selling consigned livestock to buy- 
ers without offering said livestock to other interested 
buyers in order to obtain the highest available bid. 


* * * 


6. Engaging in any activities which prevent or in- 
hibit purchasers from entering in competitive bidding. 


Those provisions would prohibit private treaty selling, which 
complainant concedes is lawful. (As explained by complainant’s 
witnesses, the Act permits any number of selling methods, but the 
only two lawful methods which have been used in the sale of live- 


14 Even at the original hearing in a proceeding, if a party wishes to have a witness who 
testified previously recalled to add additional testimony, not admissible as rebuttal testimony, 
there is no hard and fast rule in administrative proceedings before this Department which 
would preclude such additional testimony. Whether it should be received would depend on all 
of the circumstances, e.g., the nature and importance of the additional testimony, why it wa 
not previously offered, the amount of delay it would cause, and the amount of inconvenience 
to the other party. 
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stock in the United States are the auction and private treaty 
methods of selling). 


In addition, in its appeal from the Initial Decision, pp. 24-25, 
complainant proposed that respondent should be required to cease 
and desist from: 


Establishing the selling price of consigned livestock 
without allowing bids, bargaining or negotiation by in- 
terested buyers. 


This, too, would prohibit the sale of livestock by private treaty 
and, therefore, it should be modified to permit private treaty sales. 


Finally, complainant’s proposed order would require respondent 
to cease and desist from: 


5. Using livestock consigned to it for sale on a com- 
mission basis to fill orders unless the livestock is priced 
at a price higher than the highest available bid on the 
livestock after it has been offered for sale on the open 
market in the customary manner. 


Those provisions are based on 9 CFR 201.56. The evidence 
shows that such an order would be appropriate except for the fact 
that respondent was not charged in the complaint with such vio- 
lations, and no request was made at the hearing to amend the com- 
plaint to conform to the proof, in this respect. Hence it would not 
be appropiate to issue a cease and desist order in respect. But if 
respondent engages in such activities in the future, its registration 
will be suspended. 


The rules of practice permit, but do not require, a tentative de- 
cision and order by the Judicial Officer where the terms of the 
final order “differ substantially from those proposed in the deci- 
sion of the Judge” (9 CFR 202.20(b)). In view of the thorough 
briefs filed herein and the abundance of expert testimony, a tenta- 
tive decision and order is not necessary. But I will, nonetheless, 
give the same consideration to a petition for reconsideration of the 
order as if this were a tentative decision and order. 


ORDER 


Respondent, Corona Livestock Auction, Inc. its successors and 
assigns, its officers, directors, agents and employees, directly or 
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through any corporate or other device, in connection with its oper- 
ations as a market agency shall cease and desist from: 


1. Establishing the selling price of consigned livestock with- 
out allowing and considering bids, bargaining or negotiation by 
the prospective buyer in a private treaty (or similar) sale, or by 
the prospective buyers in an auction (or similar) sale. 


2. Engaging in any sales activity where open and fair com- 
petition is restricted. 


3. Engaging in any sales activity wherein consigned livestock 
is offered to prospective buyers on a rotational or other systematic 
basis. 


4. Engaging in any sales activity which prevents any buyer, 
who is monetarily capable, from purchasing all of the livestock 
offered for sale on any given day. 


5. Engaging in any sales activity which insures that buyers 
will receive a share of the available livestock. 


This order shall become effective on the tenth day after service 
upon the respondent. 


(No. 17,963) 


In re LAVERNE JENKINS. P&S Docket No. 5389. Decided August 
5, 1977. 


Consent order 


Respondent has consented to issuance of a cease and desist order against him 
for violating the Act and the regulations in connection with his oper- 
ations as a dealer thereunder in failing to comply with the bonding re- 
quirements of the Act. Respondent is ordered to cease and desist from 
said violation. 


Allan R. Kahan, for complainant, 
S. Ford Andersen, Lamar, CO, for respondent. 


i oe ie pe Mee Oe 


Ro ee ® wee | «(1 


SP &. @& & 





r= 


ek 
tic 


er, 
ck 


ers 


rice 


rust 


him 
yper- 
yr re- 
from 


LAVERNE JENKINS 1317 
Cite as 36 A.D. 1816 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a Complaint filed by the Acting Administrator, 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging that the respondent has wilfully 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 


Respondent filed an answer on February 4, 1977. On July 15, 
1977, the respondent filed an Amended Answer in which he ad- 
mits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing and 
further procedure under the rules of practice (9 CFR 202.1 et 
seq.), and consents to the issuance of a specified order containing 
findings of fact and conclusions based upon the allegations of the 
complaint, the order to become effective on the sixth day after 
service upon respondent. Complaint has recommended that the 
order consented to by respondent be issued. Inasmuch as respond- 
ent is now in compliance with the bonding requirements under the 
Act and regulations, complainant recommends that respondent not 
be suspended as a registrant under the Act. 


FINDINGS OF FACT 


1. (a) Laverne Jenkins, hereinafter referred to as the re- 
spondent, is an individual doing business as Laverne Jenkins 
Trucking, whose address is Box 159, Campo, Colorado 81029. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying livestock in 
commerce on a commission basis; and 


(2) Registered with the Secretary of Agriculture as 
a dealer to buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure the 
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performance of his livestock obligations under the Act was ter- 
minated on May 12, 1976. Respondent was notified by certified 
mail that if he continued his livestock operations without bond 
coverage or its equivalent, as required under the Act and regula- 
tions, he would be in violation of section 312(a) of the Act and 
sections 201.29 and 201.30 of the regulations promulgated there- 
under. Notwithstanding such notice, the respondent has engaged 
in the business of buying livestock in commerce on a commission 
basis without filing and maintaining a reasonable bond or its 
equivalent, as required under the Act and the regulations. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, re- 
spondent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)) and sections 201.29 and 201.30 of the regulations (9 CFR 
201.29, 201.30). 


Inasmuch as the respondent has consented to the issuance of the 


order set forth below, and the complainant has recommended that | 


such order issued, the order will be issued. 
ORDER 


Respondent shall cease and desist from engaging in any busi- 
ness in commerce in any capacity for which bonding is required 
under the Packers and Stockyards Act and the regulations with- 
out filing and maintaining a reasonable bond or its equivalent, as 
required by the Act and the regulations. 


Such order shall have the same force and effect as if entered 
after full hearing and shall become effective on the sixth day after 
service thereof upon the respondent. Copies hereof shall be served 
upon the parties. 
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(No. 17,964) 


In re DEJONG PACKING COMPANY, et al. P&S Docket No. 5087. 


Decided August 12, 1977, with respect to Hygrade Food Pro- 
ducts Corp. 


Order denying respondent Hygrade’s petitions to rehear, receive additional 
evidence, and to stay the order 


Rodney J. Streff, for complainant. 
James F. Henriot, Tacoma, WA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


Respondent Hygrade Food Products Corporation filed peti- 
tions on July 20, 1977, (1) to rehear and reargue the proceedings 
and to reconsider the Order, (2) to reopen the hearings to receive 
additional evidence, and (3) to stay the operation of the Order 
pending consideration of its petitions and any petition for review 
in the Court of Appeals. For the reasons set forth below, the pe- 
titions are denied. 


Respondent seeks to reopen the hearings to receive the testi- 
mony of Mr. David J. Schachter, Senior Vice President of Hy- 
grade, to confirm the testimony of Mr. Sam Wilson, referred to in 
Finding 20 of the Decision. Respondent Hygrade states that the 
petition to receive further evidence was not presented earlier be- 
cause (1) Mr. Schachter was unavailable to testify and (2) the 
critical importance of the inference relied upon was not completely 
appreciated. 


The rules of practice provide that a “petition to reopen a hear- 
ing to take further evidence may be filed at any time prior to the 
issuance of the final order” (9 CFR 202.21(a) (2)). Since re- 
spondent Hygrade’s petition was filed after the issuance of the 
final order, it comes too late and, is, therefore, denied. 


But even if the petition had been timely filed, it would have been 
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denied. A timely filed petition to reopen the hearing must “set _ 


forth a good reason why such evidence was not adduced at the 
hearing” (9 CFR 202.21(a)(2)). This administrative require- 
ment is similar to the judicial practice regarding newly discovered 
evidence (see United States v. Bransen, 142 F.2d 232, 235 (C.A. 
9)). In that case it was held (ibid.) : 


Subsequent discovery of the importance of evidence which was in 
the possession of applicant for new trial, at the time of the trial, 
does not entitle him to a new trial upon the ground of newly discov- 
ered evidence. 


Furthermore, a Partial Tentative Decision was issued in this 
case which advised respondent Hygrade of the adverse inference 
resulting from its failure to offer testimony from the officials 
with decision-making responsibility (Partial Tentative Decision, 
pp. 46-47). Accordingly, respondent Hygrade had ample opportun- 
ity to appreciate the importance of the inference in time to file a 
timely petition for a reopened hearing.1 


In addition, respondent Hygrade makes no showing that it 
asked for a postponement of the original hearing in order to per- 


mit Mr. Schachter to testify, or that it attempted to obtain his | 


deposition. 


But of even greater importance is the fact that where the rea- | 
sons for particular conduct are at issue, objective circumstances 
are frequently accorded greater weight than protestations of inno- 
cence. See, e.g., Kiefer-Stewart Co. v. Seagram & Sons, 340 US. 
211, 213-214; Wright v. Securities & Exchange Commission, 112 
F.2d 89, 92-93 (C.A. 2); R. J. Koeppe & Co. v. Securities and Ex- 
change Comm., 95 F.2d 550, 552 (C.A. 7). Here, the objective cir- 
cumstances giving rise to the inference that Hygrade joined the 
conspiracy in 1974 are so weighty and compelling that I would | 
have reached the same conclusion even if all of Hygrade’s deci- 
sion-making officials had testified as to their innocent motives.’ 
Since the testimony of Mr. Schachter would not have changed the | 
result reached, the proceeding should not be reopened to receive 
his testimony. Cf., Wyman-Gordan Co. v. National Labor Rela- | 





1 Complainant argued in its original brief, p. 45, filed a year before the Partial Tentative | 
Decision, that an inference should be drawn from the failure of Hygrade’s decision-making of: | 
ficials to testify. 
2 This does not mean that I would not believe Hygrade’s testimony in appropriate circum- | 
stances. For example, in In re Hygrade Food Products Corp., 35 Agr Dec 129 (1976), | 
reversed an Administrative Law Judge’s initiai decision holding that Hygrade had engaged in 

an unfair and deceptive practice, and dismissed the complaint, relying on the testimony of 4 

Hygrade official. 
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tions Board, 153 F.2d 480, 482 (C.A. 7); National Labor Rel. 
Board v. Van DeKamp’s, Etc., Bakers, 152 F.2d 818, 821 (C.A. 9), 
modified on other grounds, 154 F.2d 828. 


II 


The petition to rehear and reargue the proceedings and to re- 
consider the Order is denied for the reasons set forth in the Deci- 
sion filed herein. As respondent Hygrade states in its brief in sup- 
port of the petition, p. 2, “Respondent Hygrade, of course, has 
argued all of this before * * *.”” Respondent Hygrade’s prior argu- 
ments were thoroughly considered and rejected in the final Deci- 
sion previously filed. 


Respondent Hygrade attacks, in particular, Finding 17 (Deci- 
sion, pp. 17-18). However, a great deal of the oral argument be- 
fore the Judicial Officer was devoted to a discussion of that find- 
ing, and neither attorney for the respondents was able to offer 
any rational explanation (because there is none) as to how it 


- would be practicable or lawful for an auction market operator to 


sell a particular animal in the auction ring with some of the pro- 
spective buyers bidding on a “subject” basis and other prospective 
buyers bidding on the same animal on an “as is” basis (See Oral 
Argument Tr., pp. 11-15, 34-41, 48-50, 85-86). 


Specifically, it cannot be rationally disputed that it would be an 
unfair and unjustly discriminatory practice in violation of the Act 
for a market agency to have a secret agreement with one buyer 
that slaughter cattle sold to him were guaranteed to meet Federal 
inspection, i.e., sold “subject,” while other prospective buyers of 
the same animals were bidding “as is.’”” Hence an agreement to 
sell “subject” to one buyer would require the market agency to of- 
fer to sell “‘subject’”’ to all buyers. 


Similarly, it cannot be rationally disputed that such an offer 
would be accepted by the other buyers; that is, if they know that 
one buyer bidding in competition with them has a guarantee that 
animals bought by him are guaranteed to pass Federal inspection, 
they would not refuse an offer of the same guarantee. 


Accordingly, it cannot be rationally disputed that, as stated in 
Finding 17, “[i]t would not be practicable or lawful for an auction 
operator to sell a particular animal in the auction ring with some 
of the prospective buyers bidding on a ‘subject’ basis and other 
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prospective buyers bidding on the same animal on an ‘as is’ 
basis.”’3 


It is understandable why respondents are so concerned with 
Finding 17. It is at the center of this case. It is very significant in 
understanding the true nature of respondents’ activities involved 
in this proceeding. 


For example, of the eight circumstances referred to in the De- 
cision giving rise to the inference that respondent Hygrade joined 
the conspiracy in 1974, the 2d and 8rd circumstances (Decision, 
pp. 45-46) refer to the fact that it would be absurd to believe that 
Hygrade thought that it could, acting independently of the other 
packers, coerce or convince the auction market operators to change 
their method of selling slaughter cattle to a “subject” basis. Find- 
ing 17 is central to the proposition that Hygrade was not merely 
trying to get the auction market operators to sell “subject” to Hy- 
grade, but, in actuality, Hygrade was trying to get uie auction 
market operators to change their entire sales policy for slaughter 
cattle to a “subject” basis for everyone.4 


For the reasons set forth in the Decision previously filed here- 
in, “I cannot give the slightest credence to Hygrade’s claim that it 
acted independently of the other respondents” and “I infer that 
Hygrade knowingly and intentionally joined the conspiratorial ef- 
forts of the other respondents” (Decision, p. 49). 


III 


Respondent Hygrade’s petition for a stay pending its petitions 
filed here and any petition for review in the Court of Appeals is 


8 If some buyers were willing to bid “as is’ while other competing buyers were bidding 
“subject’’ (which I infer would not occur in view of the record in this case showing the strong 
desire of the buyers to bid “subject’’), it would be theoretically possible to have a dual sys 
tem of bidding on the same anima! at the same time, with all buyers who want to bid “sub- 
ject” bidding in competition with each other, and all buyers who want to bid “‘as is’”’ bidding 
in competition with each other, and with the market operator then deciding, animal by animal, 
whether he prefers to accept, e.g., $26 “‘as is” or $26.10 “subject.”” This would be so impractical, 
time consuming, burdensome and undesirable to the market operators and consignors that it is 
not a realistic possibility. However, it is, of course, customary and lawful for an auction oper- 
ator to sell a particular animal (which has a noticeable defect) “‘subject” to all purchasers, 
while selling other animals at the same sale “as is’’ to all purchasers. 

4 The fact that the State Court held that the sales to DeJong were “subject” (while all others 
were buying ‘‘as is’) is not contrary to Finding 17. In the first place, the State Court decision 
is palpably erroneous, It would, therefore, be unconscionable for the complainant to file an 
action against the market operators for discriminating in favor of DeJong. But there can be 
no question about the fact that complainant would proceed against a market which intention- 
ally discriminated in favor of one buyer by selling to him on a “subject’’ basis without also 
offering to sell to all competing buyers on a “‘subject” basis. 
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denied because the public interest requires that the cease and de- 
sist order remain in effect. Whenever judicial review of a deci- 
sion by the Judicial Officer is sought, it is the practice of the 
Judicial Officer to stay the effective date of any suspension order, 
but to permit a cease and desist order to remain in effect. Since 
(1) only serious or repeated violations result in the institution of 
formal proceedings (see In re Braxton M. Worsley, 33 Agr Dec 
1547, 1567 (1974)); (2) cease and desist orders are issued only 
where it has been determined that the respondents have violated 
the Act, and (8) cease and desist orders result in civil penalties 
only if the respondents violate the Act, it is in the public interest 
to have cease and desist orders remain in effect pending the out- 
come of judicial review proceedings, which frequently take a year 
or two to conclude. 


Respondent Hygrade states (Petition, p. 4): 


Respondent Hygrade conducts a multitude of operations, involving 
thousands of transactions daily. Among these thousands of transac- 
tions may be some that superficially appear to be within the scope 
of the order but are not. The risk of this exposure, however, will 
have the effect of chilling, if not paralyzing Respondent Hygrade’s 
legal operations and transactions. Its competitive position in the in- 
dustry might thereby be destroyed. The order should thus be stayed 
pending appeal and decisions on these petitions. 


Not a single example of any of Hygrade’s questionable activities 
is given. Such an unsupported, blanket assertion of peril is not 
convincing. 


Specifically, the cease and desist order now in effect requires 
respondent Hygrade to cease and desist from: 


1. Entering into or acting in furtherance of any con- 
spiracy, combination, agreement or arrangement with 
any other packer or livestock buyer for the purpose or 
with the effect of establishing or imposing any terms or 
conditions relating to the purchase of or the payment for 
livestock purchased in commerce. 


2. Conducting any of its operations relating to the 
purchase of livestock in commerce jointly or in combin- 
ation with any other packer or livestock buyer, or fur- 
nishing any information of such buying operations to 
any other packer or livestock buyer. 
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3. Failing to pay, when due, the full purchase price 
of livestock purchased in commerce. 


If respondent Hygrade is operating in such a manner that com- 
plying with that cease and desist order presents a serious problem, 
that is all the more reason why the public interest requires that 
the cease and desist order remain in effect pending the outcome 
of judicial review proceedings. The cease and desist order issued 
in this case should pose no serious problem to a packer making a 
reasonable attempt to engage in business in a lawful manner. 


For the foregoing reasons, respondent Hygrade’s petitions are 
denied. 


(No. 17,965) 


In re HARRY S. PEELER and ALBERT H. BRETT. P&S Docket No. 
5350. Decided August 12, 1977, with respect to respondent 
Brett. 


Consent order — Sanction 


Respondent Albert H. Brett has consented to issuance of the order herein 
against him for wilfull violations of the Act and the regulations in con- 
nection with his operations as a market agency and dealer thereunder as 
found herein. Respondent, Brett is ordered to cease and desist from said 
violations, and respondent Brett is suspended as a registrant under the 
Act for a period of 60 days. 


Stephen E. Hart, for complainant. 
William D. Brooks, Kosciusko, MS, for respondent Brett. 
C. T. ‘Tad’ Sanders, Kansas City, MO, for respondent Peeler. 


Decision by William J. Weber, Administrative Law Judge. 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a Complaint 
filed on August 26, 1976, by the Administrator, Packers and 
Stockyards Administration, United States Department of Agricul- 
ture, charging that the respondents have wilfully violated the Act 
and the regulations issued thereunder (9 CFR 201.1 et seq.). 


Respondent Albert H. Brett has filed an answer in which he ad- 
mits the jurisdictional allegations of the Complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing and 
further procedure under the rules of practice (9 CFR 202.1 et 
seq.), and consents to the issuance of a specified order solely for 
the purpose of settling this proceeding as it applies to him. The 
order will become effective on the sixth day after service upon re- 
spondent Brett. Complainant has recommended that the order con- 
sented to by said respondent be issued. 


FINDINGS OF FACT 


1, (a) Respondent Harry S. Peeler and respondent Albert 
H. Brett, hereinafter referred to as Brett, at all times material 
herein were partners doing business as Peeler’s Livestock Sales, 
with their principal place of business located at Kosciusko, Mis- 
sissippi 39090. 


(b) Respondent Brett, at all times material herein was: 
(1) Engaged in the business of conducting and oper- 


ating the Peeler’s Livestock Sales stockvard, a stockyard posted 
under and subject to the provisions of the Act, hereinafter re- 
ferred to as.the stockyard; 


(2) Engaged in the business of selling livestock in 
commerce on a commission basis at the stockvard and in the busi- 
ness of buying and selling livestock in commerce for his own ac- 
count; and 


(3) Registered with the Secretary of Agriculture as 


Ta 


seman 


= af ew Ye es Oe 











1326 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 36 A.D. 1324 


a market agency to sell livestock in commerce and as a dealer to 
buy and sell livestock in commerce. 


CONCLUSIONS 


Respondent Brett having admitted the jurisdictional facts and 
having consented to the issuance of the order set forth below, and 
the complainant having recommended that such order be issued, 
the order will be issued. 


ORDER 


Respondent Albert H. Brett, individually, as a partner with any 
other person, through any corporate or other device, or in con- 
spiracy, combination, agreement or arrangement with any other 
person, in connection with his operations subject to the Packers 
and Stockyards Act, shall cease and desist from: 


1. Issuing stockyard livestock receiving sheets, receiving tick- | 


ets, or other documents in connection with the receiving and han- 
dling of livestock in commerce, which do not correctly show the 
true nature and details of such operations; 


2. Selling consigned livestock, in commerce, under assumed or 
fictitious names for the purpose of concealing the ownership and 
health condition of such livestock; 


3. Issuing accounts of sale which do not show the true and cor- 
rect names of the consignor-sellers of livestock sold in commerce; 


4. Failing to advise purchasers of livestock sold in commerce 
that such livestock have been exposed to an infectious or commu- 
nicable disease, when such is the case; 


5. Concealing from purchasers of livestock sold in commerce 
any information concerning the health of such livestock which af- 
fects the value of the livestock ; and 


6. Falsifying, or causing to be falsified, records required to be 
kept by respondent Brett in connection with his’ sales operations, 
in commerce. 


Respondent Albert H. Brett shall keep accounts, records and 
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memoranda that fully and correctly disclose all transactions in- 
volved in his business as a market agency and as a dealer subject 
to the Act, including true and correct receiving sheets, receiving 
tickets and accounts of sale. 


Respondent Albert H. Brett is suspended as a registrant under 
the Act for a period of 60 days. 


Such order shall have the same force and effect as if entered 
after full hearing and shall become effective on the sixth day after 
service upon Respondent Brett. Copies hereof shall be served upon 
the parties. 


(No. 17,966) 


In re CLAUDE J. LIVINGSTON. P&S Docket No. 5375. Decided 
August 15, 1977. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for 
violating the Act and the regulations in connection with his operations as 
a market agency and dealer thereunder as found herein. Respondent is 
ordered to cease and desist from said violations and is suspended as a 
registrant under the Act for 30 days and thereafter until he demon- 
strates that he is no longer insolvent. 


Eric Paul, for complainant. 
Donald E. Rowlands, II, North Platte, NB, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This proceeding was instituted under the Packers and Stock- 
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yards Act (7 U.S.C. 181 et seq.) by a Complaint filed by the Ad- 
ministrator, Packers and Stockyards Administration, United 
States Department of Agriculture, alleging that the respondent 
wilfully violated the Act and the regulations issued thereunder (9 
CFR 201.1 et seq.). Respondent filed an Answer on December 7, 
1976, in which he admitted the jurisdiction of the Secretary and 
the occurence of certain of the events alleged in the Complaint, 
but denied violating the Act and requested an oral hearing. An 
oral hearing was scheduled for March 29, 1977, and rescheduled 
for May 3, 1977. The hearing date of May 3, 1977, was vacated 
pursuant to agreement of counsel in a telephone conference with 
the Administrative Law Judge, and the respondent filed an Am- 
ended Answer on April 28, 1977, in which he withdraws the An- 
swer filed December 7, 1976, admits the jurisdictional allegations 
in paragraph I of the Complaint and specifically admits that the 
Secretary has jurisdiction in this matter, neither admits nor de- 
nies the remaining allegations, waives oral hearing and further 
procedure, and consents and agrees, for the purpose of settling 
this proceeding and for such purpose only, to the entry of this 
decision. 


The complainant and the respondent have agreed that this de- 
cision should be entered pursuant to the consent decision provi- 
sions of the new rules of practice applicable to such proceedings 
(7 CFR 1.138 (42 F.R. 745) ). 


FINDINGS OF FACT 


(a) Claude J. Livingston, d/b/a Wispering Pine Ranch, 
hereinafter referred to as the respondent, is an individual with 
his principal place of business located at Wauneta, Nebraska. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agirculture as a 
market agency buying livestock in commerce on a commission 
basis and as a dealer buying and selling livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
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parties having agreed to the entry of this decision, such decision 


- will be entered. 


ORDER 


Respondent, in connection with his operations subject to the 
Act, shall cease and desist from: 


1. Issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds, to 
pay such checks or drafts, on deposit in the bank account from 
which such checks or drafts are to be paid; and 


2. Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


Respondent shall keep accounts, records and memoranda which 
‘fully and correctly disclose all transactions involved in his busi- 
ness subject to the Act including (1) a general ledger of accounts 
showing assests, liabilities, and net worth; (2) a cash receipts 
and disbursements journal; (3) a complete record of checks is- 
sued; (4) monthly reconciliations of his bank accounts; and (5) 
records showing the number and weight of livestock bought, sold, 
or otherwise disposed of and the prices paid or received therefor. 


rs 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until such time as he demon- 
| strates that he is no longer insolvent. When respondent has dem- 
onstrated that he is no longer insolvent, a supplemental order will 
be issued in this proceeding terminating this suspension, after the 
expiration of the thirty day period. 


Such order shall have the same force and effect as if entered 
_ after full hearing and shall be effective on the sixth day after 
| service upon respondent. 


\ 
| 
} 
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(No. 17,967) 


In re HURON DRESSED BEEF, INC. P&S Docket No. 5482. Decided 
August 17, 1977. 


Consent order 


Respondent has consented to issuance of a cease and desist order against it 
for violations of the Act and the regulations in connection with its 
operations as a packer thereunder with respect to false and incorrect 
weights and accounts and records as found herein. Respondent is or- 
dered to cease and desist from said violations. 


Jane Campana, for complainant. 
Craig W. Gagnan, St. Paul, MN, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stock 
yards Act (7 U.S.C. 181 et seq.) by a Complaint filed by the A¢d- 
ministrator, Packers and Stockyards Administration, United 
States Department of Agriculture, alleging that the respondent 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). This decision is entered pursuant to the consent 
decision provisions of the rules of practice applicable to this pro 
ceeding (7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in para 
graph I of the Complaint and specifically admits that the Secre 
tary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceet- 
inging and for such purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Huron Dressed Beef, Inc., herein referred to as the respot: 
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dent, is a corporation organized and existing under the laws of 


’ Minnesota. Respondent’s principal place of business is located at 
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Huron, South Dakota, and its mailing address is P.O. Box 924, 
Huron, South Dakota 57350. 


2.. Respondent is, and at all times material herein was, en- 
gaged in the business of buying livestock in commerce for pur- 
poses of slaughter. 


- 8. -Respondent is, and at all times material herein was, a 
packer within the meaning and subject to the provisions of the 
Act. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
the parties having agreed to the entry of this decision, such de- 
cision will be entered. 


ORDER 


Respondent, Huron Dressed Beef, Inc., its officers, directors, 
agents, and employees, directly or through any corporate or other 
means, in connection with its operations as a packer, shall not: 


(1) account for livestock purchased on a carcass weight or 
carcass grade and weight basis on any basis other than the true 
actual (hot) carcass weights; 


(2) pay for livestock purchased on a carcass weight or car- 
cass grade and weight basis on any basis other than the true ac- 
tual (hot) carcass weights; and 


(83) make settlement or final payment for livestock purchased 
on a carcass weight or carcass grade and weight basis on any 
basis other than official USDA grades or grades for which de- 
tailed written specifications have been established and have been 
made available to the sellers of such livestock or their agents. 


Respondent shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in its 
business under the Act, including, among other things: (1) kill 
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sheets and accountings showing the true and correct weights of 
all livestock or livestock carcasses, and (2) original hot carcass 
weight records and shipping manifests or comparable records 
which correlate slaughter lot and carcass numbers and weights 
to the shipping weights of carcasses. Such records shall be re 
tained by respondent in accordance with Statement of General 
Policy 203.4 issued under the Packers and Stockyards Act. 


The provisions of this Order shall become effective on the first 
day after service of this Order on the respondent. 


Copies of this decision shall be served upon the parties. 


(No. 17,968) 


In re JOHN K. PETERSEN. P&S Docket No. 5454. Decided August | 


Li, Wii. 
Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for 
violating the Act and the regulations in connection with his operations 
as a dealer thereunder with respect to the kee ping of accounts and rec- 
ords, alteration of brand certificates and failing to obtain brand in- 
spection certificates. Respondent is suspended as a registrant under the 
Act for 14 days. 


John E. Ford, for complainant. 
A. W. Lauritzen, Logan Utah, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seq.) by a Complaint filed by the Ad- 
ministrator, Packers and Stockyards Administration, United 
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States Department of Agriculture, alleging that the respondent 
wilfully violated the Act and the regulations issued thereunder (9 
CFR 201.1 et seq.). This decision is entered pursuant to the con- 
sent decision provisions of the rules of practice applicable to this 
proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and specifically admits that the Secre- 
tary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further proce- 
dure, and consents and agrees, for the purpose of settling this 
proceeding and for such purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. John K. Petersen, herein referred to as the respondent, is 
an individual whose address is P.O. Box 1, Newton, Utah 84327. 


2. Respondent is and at all times material herein was: 


(a) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(b) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
the parties having agreed to the entry of this decision, such de- 
cision will be entered. 


ORDER 


Respondent, his agents and employees, directly or through any 
corporate or other device, in connection with his activities sub- 
ject to the Act, shall cease and desist from: 


1, Buying, transporting or selling livestock without obtaining 
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such brand inspection certificates as are required by the law ap- | 
plicable to any such transactions; and 


2. Altering brand certificates or other livestock identification sop, 
records or other documents in connection with livestock transac- 
tions in commerce, or causing any such records or documents to 
be altered. 


Respondent shall keep accounts, records and memoranda which - 
fully and correctly disclose all transactions involved in his busi- 
ness subject to the Act, including brand certificates or other live- 
stock identification records which reflect the accurate number and 
identity of the livestock purported to be represented upon such 
certificates or records. ‘ 

Respondent is suspended as a registrant under the Act for a yar 
period of fourteen (14) days. | seq. 


The provisions of this Order shall become effective on the sixth | *S 
day after service of this Order on the respondent: Provided, how- | Agi 
ever, that if by any means or device whatever, all or part of the Act 
suspension period is not effectively served during the period in-|_ 
dicated above, the effective date of the beginning of the suspen- | it 
sion period (or the part thereof not effectively served) shall be | nor 
the date fixed by a court of competent jurisdiction which issues an | fyy 


appropriate order with respect thereto. seq 
Copies of this decision shall be served upon the parties. 2 
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(No. 17,969) 


1 

In re HOME BASE AUCTION MARKET, INC. P&S Docket No. 5351. ~ 

Decided May 11, 1977. nes 
Consent order 
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Respondent has consented to issuance of a cease and desist order against it 
for violating the Act and the regulations in connection with its opera- 
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tions as a market agency and dealer thereunder as found herein. Res- 
pondent is ordered to cease and desist from said violations. 


John E. Ford, for complainant. 
C. T. ‘Tad’ Sanders, Kansas City, MO, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed by the Administrator, Pack- 


' ers and Stockyards Administration, United States Department of 


Agirculture, charging that respondent has wilfully violated the 
Act and the regulations issued thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer and stipulation in which it ad- 
mits the jurisdictional allegations of the complaint, neither admits 
nor denies the remaining allegations, waives oral hearing and 
further procedure under the rules of practice (9 CFR 202.1 et 
seq.), and consents to the issuance of a specified order contain- 


ing findings of fact and conclusions based upon the allegations 


of the complaint, the order to become effective on the sixth day 
after service upon respondent. Complainant has recommended 
that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1, (a) Home Base Auction Market, Inc., herein referred to 
as the respondent, is a corporation whose principal place of busi- 
ness is located. at Bowman, North Dakota. 


(b) Respondent, at all times material herein, was: 
(1) Engaged in the business of conducting and 


operating the Home Base Auction Market, a posted stockyard un- 
der the Act, herein referred to as the stockyard; 


(2) Engaged in the business of selling livestock on 
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a commission basis at the stockyard and buying and selling live © 
stock for its own account; and 


(3) Registered with the Secretary of Agriculture 
as a market agency and as a dealer buying and selling livestock 
in commerce. 


2. (a) Respondent’s current liabilities, on the dates set forth 
herein, exceeded its current assets. As of July 31, 1975, respon- 
dent had current liabilities totaling $117,477.90 and current as- 
sets totaling $25,677.60, resulting in an excess of current liabil- | 
ities over current assets of $91,800.30. As of September 29, 1975, 
respondent had current liabilities totaling $126,265.89 and cur- 
rent assets totaling $10,274.51, resulting in an excess of current 
liabilities over current assets of $115,991.38. : 


eee : 
(b) Respondent’s current liabilities presently exceed its | 
current assets. 


38. Respondent, during the period of July 31, 1975, through | 
September 17, 1975, engaged in the business of a market agency | 


in commerce, notwithstanding the fact that during such period . . 


respondent’s current liabilities exceeded its current assets. 


4. Respondent, during the period from July 31, 1975, through 
September 29, 1975, failed to maintain and use properly its “Cus- 
todial Account for Shippers’ Proceeds”, herein referred to as “cus- | 
todial account”, thereby endangering the faithful and prompt | 
accounting therefor and payment of the portions thereof due the 
owners or consignors of livestock in that: 


(a) As of July 31, 1975, respondent had outstanding | 
checks drawn on its custodial account in the amount of $79,415.31, 
and had to offset such checks cash in said bank account in the 
amount of $48.77, deposits in transit in the amount of $28,773.97, 
and no current proceeds receivable, resulting in a deficiency of 
$50,592.57 in funds available to pay shippers’ proceeds. 


(b) As of August 29, 1975, respondent had outstanding 
checks drawn on its custodial account in the amount of $89,952.87, | 
and had to offset such checks, cash in said bank account in the 
amount of $10,945.57, desposits in transit in the amount of $12, | 
510.30 and current proceeds receivable in the amount of $20.00, | 
resulting in a deficiency of $66,477.00 in funds available to pay 
shippers’ proceeds. 


(c) As of September 29, 1975, respondent had outstand- 
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in checks drawn on its custodial account in the amount of $64,- 
974.75 and had to offset such checks cash in said bank account in 
the amount of $49.04, no deposits in transit, and no current pro- 
ceeds receivable, resulting in a deficiency of $64,925.71 in funds 
available to pay shippers’ proceeds. 


(d) Such deficiencies in respondent’s custodial account 
were caused, in part, by respondent’s failure to deposit in its 
custodial account, within the time prescribed by the regulations, 
an amount equal to the proceeds receivable from sales of con- 
signed livestock. 


5. (a) Respondent, in connection with its operations as a 
market agency in commerce, on or about the dates and in the 
transactions set forth below and in other transactions at divers 
other times during the period from June 23, 1975 through Sep- 
tember 17, 1975, issued checks in purported payment of the net 
proceeds resulting from the sale of livestock consigned on a com- 
mission basis, which checks were returned unpaid by the bank 
upon which they were drawn because respondent did not have 
sufficient funds on deposit in the account upon which such checks 


' were drawn: 
Check Check Check Number 
Date Number Amount Check Payable to of Head 
6-23-75 20593 $8,523.16 Dorlan Valloff 28 hogs 
8-18-75 21360 898.79 Wayne Myers 9 hogs 
8-29-75 21499 279.15 Wayne Mrnak 1 horse 
9-8-75 21630 199.388 John Getz 1 cattle 
9-8-75 21631 1,427.01 Norris Nordby 7 cattle 
9-8-75 21638 1,192.98 Earl E. Strehlow 7 cattle 
9-15-75 21662 2,267.55 Keith Pierce 17 hogs 
9-15-75 21694 5,102.85 Robin & Lori Keirle 155 sheep 
9-15-75 21685 1,093.80 Gary Rusley 6 cattle 
9-15-75 21719 398.13 Gene Hermann 3 cattle 
9-15-75 21684 213.34 John Rusley 1 cattle 
9-15-75 21695 535.52 Sather Bros. 14 sheep 
9-17-75 21704 8,376.42 Bill Divorshak 100 sheep 
9-17-75 21706 4,457.48 Steve Reiger 151 sheep 
9-17-75 21779 6,275.46 Gunderson Farms 240 sheep 


(b) Respondent, at the stockyard, on or about the dates 
and in the transactions set forth in finding of fact 5(a) above, 
sold livestock consigned to it on a commission basis, and failed to 
transmit or deliver to the consignors of such livestock, when due, 
the net proceeds from the sale of such livestock. 


6. Respondent, at the stockyard, on or about the dates and in 
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the transactions listed below and in other transactions at divers 


other times during the period of August 1, 1975 to September 17, 


1975, in accounting to consignors for the sale of their livestock, 
failed to transmit or deliver to the consignors full, true, and cor- 
rect accounts of such sales in that respondent issued accounts of 
sale which failed to show the name of the purchasers of their live- 
stock, copies of which incomplete accounts of sale were made a 
part of the accounts and records of respondent: 


Name of Pur- 
chaser Shown 


Date of No. of | on Account Name of Actual 
Sale Consignor Head of Sale Purchaser 
8-25-75 Shane P. & 1 None “ROS 6” — Home Base 
Sharlene Becker Auction — Dreiske 
33 None Pate Melhaney 
9-8-75 Iver Wick £ None Califf 
9-15-75 S§-X Ranch 1 None Califf 
7 None Leo Hemrich 
9-17-75 Don Cook 63 None Verhult 
42 None Tombres, Inc. 
39 None Willie Boyce 
CONCLUSIONS 


By reason of the facts set forth in finding of fact 2 herein, res- | 


pondent’s financial condition does not meet the requirements of 
the Act (7 U.S.C. 204). 


By reason of the facts set forth in findings of fact 3, 4, 5, and 
6 herein, respondent has wilfully violated sections 307, 312(a) 
and 401 of the Act (7 U.S.C. 208, 213(a) and 221), and sections 
201.42 and 201.48 of the regulations (9 CFR 201.42 and 201.48). 


Inasmuch as the respondent has consented to the issuance of 
the order set forth below, and the complainant has recommended 
that such order be issued, the order will be issued. The complain- 
ant has recommended that the order include no suspension of the 
registration of respondent as the State of North Dakota has 
ceased to recognize the respondent as a corporation existing under 
the laws of that state, and respondent’s registration is inactive. 


ORDER 


In 


Respondent, its successors, officers, directors, agents, and em- | wh 
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ployees, directly or through any corporate or other device, in con- 
nection with its operation under the Act, shall cease and desist 
from: 


1. Operating as a market agency or dealer in commerce while 
its current liabilities exceed its current assests ; 


2. Issuing checks to consignors in payment of the net pro- 
ceeds due from the sale of livestock sold on a commission basis 
without having and maintaining sufficient funds on deposit in the 
bank account upon which they are drawn to pay such checks; 


3. Failing to remit to consignors, when due, the net proceeds 
due from the sale of livestock sold on a commission basis; 


4. Failing to maintain its “Custodial Account for Shippers’ 
Proceeds” in conformity with the provisions of section 201.42 of 
the regulations (9 CFR 201.42) ; and 


5. Failing to issue accounts of sale invoices, or other docu- 
ments in connection with livestock transactions in commerce 
which show the full, true and correct name of the buyer or seller 
of livestock and such other facts as may be necessary to complete 
the account and show fully the true nature of each transaction. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 17,970) 


In re DONLEY COUNTY FEEDLOT, INC. P&S Docket No. 5068. De- 
cided February 18, 1977. 


Answer — failure to file — admission of facts — Checks or drafts — in- 
sufficient funds — Net proceeds — failure to pay when due 


Where respondent violated the Act and the regulations in connection with 
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its operations as a dealer thereunder in the issuance of insufficient 
funds checks in purported payment of net proceeds to its principals, 
respondent is ordered to cease and desist from said violations. 


Dennis Strawderman, for complainant. 
Respondent pro se. 
Decision by Dorothea A. Baker, Administrative Law Judge. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- | 
vards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 


seq.), hereinafter called the Act. It was instituted by a complaint | 
filed by the Administrator, Packers and Stockyards Administra- | 


tion, United States Department of Agriculture. The complaint 


alleges that respondent has wilfully violated section 312 (a) of the | 


Act (7 U.S.C. 213 (a)). 


Copies of the complaint and the Rules of Practice governing | 


proceedings under the Act were served in person upon respon- 
dent on February 27, 1975. 


Respondent was informed that an answer should be filed with- 


in 20 days, and that failure to answer denying the allegations in 
the complaint and requesting an oral hearing would constitute 
admission of such allegations and waiver of such hearing. 


Accordingly, the material facts alleged in the complaint, which 
are admitted by respondent’s failure to file an answer, are adopted 
and set forth herein as the findings of fact. 


This Decision and Order, therefore, are issued pursuant to Sec- 
tion 202.9(c of the Rules of Practice, (9 CFR 202.9(c) ). 


FINDINGS OF FACT 


l. (a) Donley County Feedlot, Inc., hereinafter referred to 
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as the respondent, is a corporation with its principal place of 
business located at Route 1, Hedley, Texas 79237. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of a dealer buying and 
selling livestock in commerce as the agent of the vendor or pur- 
chaser within the meaning and subject to the provisions of the 
Act. 


2. (a) Respondent, in connection with its operations as a 
dealer selling livestock in commerce as the agent of the vendor, 
on or about the dates and in the transactions set forth in the 
complaint issued checks in purported payment of the net pro- 
ceeds resulting from the sale of livestock sold by it on said agency 
basis, which checks were returned unpaid by the bank upon which 
they were drawn because respondent did not have sufficient funds 
on deposit in the account upon which such checks were drawn. 


(b) Respondent on or about the dates and in the transactions 
set forth in the complaint sold livestock as the agent of the ven- 
dor in commerce and failed to pay, when due, to the vendors of 
such livestock the net proceeds resulting from such sale. 


Conclusions of Law 


By reason of the facts found in findng of fact 2 herein, respon- 
dent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)). 


ORDER 


Respondent, its successors and assigns, its officers, agents and 
employees, directly or through any corporate or other device, shall 
cease and desist from: 


1. Issuing checks in payment of the net proceeds resulting 
from the sale of livestock in commerce without having and main- 
taining sufficient funds on deposit in the bank account upon 
which they are drawn to pay such checks; and 


2. Failing to pay its principals, when due, the net proceeds 
received from the sale of their livestock. 
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This order shall be effective from the sixth day after the De 
cision and Order become final.* 


Pursuant to the Rules of Practice governing procedures under 
the Packers and Stockyards Act, this Decision and Order become 
final without further proceedings 35 days after service hereof 
UNLESS appealed to the Secretary by a party hereto within 30 
days after service, as provided in Sections 202.16 and 202.18 of 
the Rules of Practice as amended. 


Copies hereof shall be served upon the parties. 


(No. 17,971) 


In re GROTE MEAT COMPANY. P&S Docket No. 5438. Decided July 
13, 1977. 


Consent order 


Respondent has consented to issuance of a cease and desist order against it 
for violating the Act and the regulations issued thereunder in its failure 
to comply with the bonding requirements of the Act. Respondent is | 
ordered to cease and desist from said violation. 


Mary Ellen Reese, for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seq.) by a Complaint and Notice of 
Hearing filed by the Administrator, Packers and Stockyards Ad- | 
ministration, United States Department of Agriculture, alleging | 


*The Decision ‘and Order became final June 2, 1977.—Ed. 
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that the respondent wilfully violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). This decision is entered 
pursuant to the consent decision provisions of the rules of prac- 
tice applicable to this proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and Notice of Hearing and specifically 
admits that the Secretary has jurisdiction in this matter, neither 
admits nor denies the remaining allegations, waives oral hearing 
and further procedure, and consents and agrees, for the purpose 
of settling this proceeding and for such purpose only, to the entry 
of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Grote Meat Company, hereinafter referred to as the re- 
spondent, is a corporation with its principal place of business 
located at 4124 West Natural Bridge Road, St. Louis, Missouri 
63115. 


2. Respondent is, and at all times material herein was: 


(a) A packer within the meaning of and subject to the 
provisions of the Act; and 


(b) Engaged in the busuiness of buying livestock in com- 
merce for purposes of slaughter. 


8. Respondent’s average annual purchases of livestock exceed 
$500,000. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
the parties having agreed to the entry of this decision, such deci- 
sion will be entered. 


ORDER 


Respondent shall cease and desist from engaging in any busi- 
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ness in commerce in any capacity for which bonding is required 
under the Packers and Stockyards Act, as amended and supple- 
mented, and the regulations without filing and maintaining a 
reasonable bond or its equivalent as required under the Act and 
the regulations. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the first day after 
service upon respondent. 


Copies of this decision shall be served upon the parties. 


(No. 17,972) 


In re CEDAR VALLEY LIVESTOCK EXCHANGE, INC. and HARLAN 
KRUSE. P&S Docket No. 5453. Decided July 21, 1977. 


Consent order — Sanction 


Respondents have consented to issuance of the order herein against them for 
violations of the Act and the regulations in connection with their opera- 
tions as a market agency and dealer thereunder as found herein. Re- 
spondents are ordered to cease and desist from said violations, And the 
corporate respondent is suspended as a registrant under the Act for 30 
days, and the individual respondent is suspended as a registrant under 
the Act for 45 days. 


Thomas Walsh, for complainant. 
Respondents pro se. 


Decision by William J. Weber, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seg.) by a Complaint filed by the Ad- 
ministrator, Packers and Stockyards Administration, United 
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States Department of Agriculture, alleging that the respondents 


. wilfully violated the Act and the regulations issued thereunder 


(9 CFR 201.1 et seg.). This decision is entered pursuant to the 
consent decision provisions of the rules of practice applicable to 
this proceeding (7 CFR 1.138; 42 F.R. 745). 


Respondent Cedar Valley Livestock Exchange, Inc. admits the 
jurisdictional allegations in paragraph I of the Complaint and 


| specifically admits that the Secretary has jurisdiction in this 
' matter, neither admits nor denies the remaining allegations, 


waives oral hearing and further procedure, and consents and 
agrees, for the purpose of settling this proceeding and for such 
purpose only, to the entry of this decision. 


Respondent Kruse admits the jurisdictional allegations in para- 
graph I of the Complaint and specifically admits that the Secre- 
tary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceed- 
ing and for such purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Cedar Valley Livestock Exchange, Inc., hereinafter refer- 


' red to as respondent Cedar Valley, is a corporation with its prin- 


cipal place of business located at Vinton, Iowa, and its mailing 
address is Vinton, Iowa 52349. 


2. Respondent Cedar Valley is, and at all times material here- 
in was: 


(a) Engaged in the business of conducting and operating 
the Cedar Valley Livestock Exchange stockyard, a stockyard 
posted under and subject to the provisions of the Act, hereinafter 
referred to as the stockyard; 


(b) Engaged in the business of selling livestock on a com- 
mission basis at the stockyard, and buying and selling livestock in 
commerce on its own account; and 


(c) Registered with the Secretary of Agriculture as a 
market agency to sell and as a dealer to buy and sell livestock in 
commerce. 
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3. Respondent Harlan Kruse, hereinafter referred to as re 
spondent Kruse, is an individual whose principal place of busi- 
ness is located at Marshalltown, Iowa, and his mailing address is 
Route 4, Box 173, Marshalltown, Iowa 50158. 


4. Respondent Kruse is, and at all times material herein was, 
engaged in the business of buying and selling livestock in com- 
merce on his own account and for the accounts of others. 


5. Respondent Kruse is registered with the Secretary of Agri- 
culture as a dealer to buy and sell livestock in commerce. 
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CONCLUSIONS 
Respondent Cedar Valley having admitted the jurisdictional | 
facts and the parties having agreed to the entry of this decision, ) 


such decision will be entered. 


Respondent Kruse having admitted the jurisdictional facts and 
the parties having agreed to the entry of this decision, such deci- 
sion will be entered. 


ORDER 


Respondent Cedar Valley Livestock Exchange, Inc., its officers, 
directors, agents, and employees, directly or indirectly through | 
any corporate or other device, shall cease and desist from: 


1. Engaging in any conduct or entering into any agreement, | 
plan, scheme, arrangement, or understanding for the purpose 0r | 
with the effect of deceiving or defrauding the sellers, consignors, | 
or purchasers of livestock, or aiding or assisting any other person | 
in deceiving or defrauding the sellers or purchasers of livestock; | 


2. Making or causing to be made false, incorrect, or inat| 
curate entries in accounts of sale, buyer invoices, or any other 
documents evidencing or prepared in connection with the re| 
ceiving, handling, purchase, or sale of livestock ; 


8. Issuing or causing to be issued accounts of sale, buyer it- 
voices, or any other documents evidencing or prepared in connet- 
tion with the purchase and sale of livestock, which fail to show 


| sign 
' othe 


6. 


mitt 
lives 

7. 
Prov 
Reg’ 
rece 


8, 
Shir 
tion 


9. 
corr 


R 


¥, 
plan 
with 
of li 
or d 


2. 
entr 
evid 
pure 


3. 
voici 
tion 
the 





S re | 
busi- | 
Ss is 


was, 
com- 


A gri- | 


‘ional 
ision, 


$ and 
deci- 


icers, 


rough | 


ment, | 
Se OF 
nor, | 
erson 
stock; | 


inac- 
other 
le re 


er in- 
nnet- 
shov 


CEDAR VALLEY LIVESTOCK EXCHANGE 1347 
Cite as 36 A.D. 1344 


the true and correct price or weight of such livestock, and such 
other facts as may be necessary to show fully the true nature of 
each transaction ; 


4, Collecting for livestock on the basis of false, incorrect, or 
inaccurate buyer invoices or accountings; 


5. Making or causing to be made false, incorrect, or inaccurate 
accounts of sale, buyer invoices, or any other false documents a 
part of its accounts and records or the accounts and records of 
any other person subject to the Packers and Stockyards Act; 


6. Using funds received as the proceeds from sales of con- 
signed livestock for purposes of their own or for any purpose 
other than the payment of lawful marketing charges and the re- 
mittance of the net proceeds to the consignors and shippers of 
livestock ; 


7. Failing to depoist in its Custodial Account for Shippers’ 
Proceeds, within the times prescribed by Section 201.42(c) of the 


. Regulations (9 CFR 201.42(c)), an amount equal to the proceeds 


receivable from sales of consigned livestock ; 


8. Failing to otherwise maintain its Custodial Account for 
Shippers’ Proceeds in strict conformity with the provision of Sec- 
tion 201.42 of the Regulations (9 CFR 201.42) ; 


9. Issuing accounts of sale which fail to show the true and 
correct names of the purchasers of consigned livestock. 


Respondent Harlan Kruse shall cease and desist from: 


1. Engaging in any conduct or entering into any agreement, 
plan, scheme, arrangement, or understanding for the purpose or 
with the effect of deceiving or defrauding the sellers or purchasers 
of livestock, or aiding or assisting any other person in deceiving 
or defrauding the sellers or purchasers of livestock; 


2. Making or causing to be made false, incorrect, or inaccurate 
entries in accounts of sale, buyer invoices, or any other documents 
evidencing or prepared in connection with the receiving, handling, 
purchase, or sale of livestock ; 


3. Issuing or causing to be issued accounts of sale, buyer in- 
voices, or any other documents evidencing or prepared in connec- 
tion with the purchase and sale of livestock, which fail to show 
the true and correct price or weight of such livestock, and such 
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other facts as may be necessary to show fully the true nature of 
each transaction; 


4. Collecting for livestock on the basis of false, incorrect, or 
inaccurate invoices or accountings ; and 


5. Making or causing to be made false, incorrect, or inaccurate 


accounts of sale, buyer invoices, or any other false documents a 
part of the accounts and records of any person subject to the 
Packers and Stockyards Act. 


Respondent Cedar Valley Livestock Exchange, Inc. shall keep 
and maintain accounts, records, and memoranda which fully and 
correctly disclose the nature of all transactions involved in its 
business as a market agency and dealer subject to the Act in- 


cluding: (1) a general ledger of accounts showing assets, liabili- | 
ties, income, expenses, and net worth; (2) a cash receipts and | 
disbursements journal; (3) an accounts receivable journal; (4) a | 
market support journal; (5) a complete file of accounts of sale, 
buyer invoices, and custodial account checks (including voided | 
checks) for each sale conducted at the stockyard; (6) a sale recap | 
record for each sale conducted at the stockyard; (7) a daily ree- | 
ord of purchases and sales of livestock on a dealer basis showing | 
the number of head, weight, and prices of livestock purchased and | 
sold by respondent; (8) an adequate file of the dealer purchase | 
and sale records; and (9) monthly reconciliations of its custodial | 


snd general bank accounts. 


Respondent Cedar Valley Livestock Exchange, Inc. is suspended | 
as a registrant under the Act for a period of thirty (30) days, | 


and thereafter until it demonstrates that the deficit in its Custo- 
dial Account for Shippers’ Proceeds has been eliminated, When 
respondent Cedar Valley Livestock Exchange, Inc. demonstrates 
that the deficit in its Custodial Account for Shippers’ Proceeds 
has been eliminated, a supplemental order will be issued in this 
proceeding terminating the suspension, after the expiration of the 
thirty-day period. 


Respondent Harlan Kruse is suspended as a registrant under 
the Act for a period of forty-five (45) days. 


The provisions of this Order shall become effective on the sixth 
day after service of this Order on the respondents: Provided, 
however, that if by any means or device whatever, all or part of 


the suspension period is not effectively served during the period | 
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indicated above, the effective date of the beginning of the suspen- 
sion period (or the part thereof not effectively served) shall be 
the date fixed by a court of competent jurisdiction which issues an 
appropriate order with respect thereto. 


Copies of this decision shall be served upon the parties. 


(No. 17,973) 


In re MISTER PORK, INC. RONALD W. FARROW, M. & R. LIVESTOCK 
Co., INC., THEODORE C. MCANINCH, JR., JAMES R. REED, 
FARROW AND COMPANY, INC., and ALLAN S. FARROW. P&S 
Docket No. 5169. Decided July 26, 1977, with respect to Far- 
row and Company, Inc. and Allan S. Farrow. 


Consent order 


Respondents Farrow and Company, Inc., and Allan S. Farrow have con- 
sented to issuance of a cease and desist order against them for violating 
the Act and the regulations in connection with their operations as a 
market agency and dealer in financing packer operations as found 
herein. Said respondents are ordered to cease and desist from such vio- 
lation. 


Thomas M. Walsh, for complainant. 
Berton O’Bryan, Indianapolis, IN, for respondents. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a Complaint 
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filed by the Administrator, Packers and Stockyards Administra. 
tion, United States Department of Agriculture, charging that the 
respondents violated the Act and the Regulations issued there- 
under (9 CFR 201.1 et seq.). 


Respondents Farrow and Company, Inc. and Allan S. Farrow 
have filed an amended answer in which they admit the jurisdic. 
tional allegations of the Complaint, neither admit nor deny the 
remaining allegations, waive oral hearing and further procedure 
under the Rules of Practice (9 CFR 202.1 et seq.), and consent 
to issuance of a specified order containing findings of fact and 
conclusions based upon the allegations of the Complaint, the order | 
to become effective on the sixth day after service upon said re- | 
spondents. Complainant has recommended that the order Con: | 
sented to by said respondents be issued. 


FINDINGS OF FACT 


1. Respondent Mister Pork, Inc., hereinafter referred to as 
Mister Pork, is a corporation or ganized and existing under the | 
laws of the State of Iowa. Its principal place of business is located | 
at North Bergen, New Jersey. 


———=at 


2. Respondent Mister Pork, under direction, control, and man- | 
agement of Ronald W. Farrow, at all times material herein, was 
: a 
engaged in the business of a packer (a) buying livestock in com- 
merce for purposes of slaughter, and (b) preparing meat and | 
meat food products for sale and shipment in commerce. 


3. Respondent Mister Pork, at all times material herein, was | 
a packer within the meaning of this term as defined in the Act | 
and subject to its provisions. 


4. Respondent Ronald W. Farrow, hereinafter referred to as 
Ronald Farrow, is an individual, who at all times material herein 
was president, treasurer, and sole owner of respondent Mister 
Pork. Respondent Ronald Farrow, at all times material herein, 
was in control of the operations of Mister Pork. He established 
its policies and directed its activities including those which con- 
stituted the violations of the Act alleged in the Complaint. 


5. Respondent Ronald Farrow, at all times material herein, 
was a packer within the meaning of this term as defined in the 
Act and subject to its provisions. 
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6. Respondent Theodore C. McAninch, Jr., hereinafter re- 
ferred to as McAninch, and respondent James R. Reed, herein- 
after referred to as Reed, at all times material herein, were part- 
ners doing business as M. & R. Livestock Company. Their principal 
place of business is located at the Indianapolis Livestock Market, 
Indianapolis, Indiana. 


7. Respondents McAninch and Reed, at all times material 
herein, were: 


(a) Engaged in the business of buying and selling live- 
stock in commerce for their own account and buying livestock in 
commerce on a commission basis; and 


(b) Registered with the Secretary of Agriculture as 
dealers to buy and sell livestock in commerce. 


8. Respondent M. & R. Livestock Co., Inc. is a corporation 
organized on or about August 8, 1975, by respondents McAninch 
and Reed as the successor corporation to their partnership doing 
business as the M. & R. Livestock Company. Respondents 
McAninch and Reed are the sole owners of the corporation and 


" are in complete control of its operations. 


9. Respondent M. & R. Livestock Co., Inc., under the direction, 
control, and management of respondents McAninch and Reed, is 
engaged in the business of buying and selling livestock in com- 
merce for its own account and buying livestock in commerce on 
a commission basis. 


10. Respondent Farrow and Company, Inc., hereinafter re- 
ferred to as Farrow and Co., is a corporation with its principal 
place of business located at the Indianapolis Livestock Market, 
Indianapolis, Indiana. 


11. Respondent Farrow and Co., under the direction, control, 
and management of Allan S. Farrow, is, and at all times material 
herein was: 


(a) Engaged in the business of buying and selling live- 
stock in commerce for its own accounut and buying livestock in 
commerce on a commission basis ; and 


(b) Registered with the Secretary of Agriculture as a 
market agency to buy and as a dealer to buy and sell livestock in 
commerce, 


12. Respondent Allan S. Farrow, herein referred to as Allan 
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Farrow, is an individual, who at all times material herein wa 
president, manager, and sole owner of respondent Farrow ani 
Company, Inc. Respondent Allan Farrow, at all times material 
herein, was in control of the operations of Farrow and Co. He 
established its policies and directed its activities including those 
which constituted the violations of the Act alleged in the Com- 
plaint. 


13. (a) During the period from April 1, 7915 through June 
30, 1975, and continuing to the date of the issuance of the Conm- 
plaint, respondents McAninch and Reed, respondent M. & R. Live 
stock Co., Inc., under the direction, control, and management of 
respondents McAninch and Reed and respondent Farrow and (Co, 
under the direction, control, and management of respondent Allan 
Farrow, financed the packer operations of respondents Mister! 
Pork and Ronald Farrow by extending credit in connection with! 
their daily purchases of livestock for purposes of slaughter. 


(b) During the period from April 1, 1975 through June 
30, 1975, respondents McAninch and Reed supplied approximately] 
80% of the livestock, in the amount of $14,491,820.61, purchased! 
daily for purposes of slaughter by respondents Mister Pork ant} 
Ronald Farrow. 


(c) During the period from April 1, 1975 through June 
30, 1975, respondent Farrow and Co., under the direction, cor 
trol, and management of respondent Allan Farrow, supplied ap | 
proximately 10% of the livestock, in the amount of $2,018,769.01, | 
purchased daily for purposes of slaughter by respondents Mister | 
Pork and Ronald Farrow. 


(d) The average number of days for which credit was 
extended by said respondents to respondents Mister Pork and 
Ronald Farrow, during the months of April, May, and June 197, 
is set forth in paragraph III(D) of the Complaint. 


(e) The financing by respondents McAninch and Reel, 
by respondent M. & R. Livestock Co., Inc., under the direction, | 
control, and management of respondents McAninch and Reed, and 
by respondent Farrow and Co., under the direction, control, and 
management of respondent Allan Farrow, of the daily livestock | 
purchases of respondents Mister Pork and Ronald Farrow was | 
essential for the conduct of packer operations by respondents | 


Mister Park and Ronald Farrow. 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact No. 13, re- 
spondents Farrow and Company, Inc. and Allan S. Farrow have 
violated section 312(a) of the Act (7 U.S.C. 213(a)), and section 
201.68 of the Regulations (9 CFR 201.68). 


Inasmuch as said respondents have consented to the issuance 
of the order set forth below, and the complainant has recom- 
mended that such order be issued, the order will be issued. 


ORDER 


Respondent Farrow and Company, Inc., its officers, directors, 
agents, and employees, directly or indirectly through any cor- 
porate or other device, and respondent Allan S. Farrow, indi- 
vidually or as an officer, director, agent, or employee of respond- 
ent Farrow and Company, Inc., shall cease and desist from financ- 
ing, having a substantial ownership interest in, or participating 
in the management or operation of any packer subject to the pro- 
visions of the Act. 


This order shall have the same force and effect as if entered 
after full hearing and shall become effective on the sixth day after 
service upon respondents. 


Copies hereof shall be served upon the parties. 


(No. 17,974) 


In re CATO LUNDT, JR., and JAY LUNDT. P&S Docket No. 5445. 


Decided July 29, 1977. 
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Consent order — Sanction 


Respondents have consented to issuance of the order herein against them for 
violations of the Act and the regulations in connection with their opera- 
tions as a market agency and dealer thereunder as found herein. Re- 
spondents are ordered to cease and desist from said violations, and 
respondents are suspended as a registrant under the Act for a period 
of 6 months. 


Thomas Walsh, for complainant. 
Respondents pro se, 


Decision by John A. Campbell, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seq.) by a Complaint filed by the Ad- 
ministrator, Packers and Stockyards Administration, United 
States Department of Agriculture, alleging that respondent Cato 
Lundt’s financial condition does not meet the requirements of the 
Act, and that he wilfully violated the Act and the regulations is- 
sued thereunder (9 CFR 201.1 et seq.). This decision is entered 
pursuant to the consent decision provisions of the rules of prac- 
tice applicable to this proceding (7 CFR 1.138; 42 F.R. 745). 


Respondent Cato Lundt admits the jurisdictional allegations in 
paragraph I of the Complaint and specifically admits that the 
Secretary has jurisdiction in this matter, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure, and consents and agrees, for the purpose of settling 
this proceeding and for such purpose only, to the entry of this 
decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Respondent Cato Lundt, Jr. is an individual whose principal 
place of business is located at Dougherty, Iowa, and his mailing 
address is R.R., Dougherty, Iowa 50433. 


2. Respondent Cato Lundt, Jr., at all times material herein, 
was: 
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(a) Engaged in the business of buying and selling live- 
stock in commerce for his own account and for the accounts of 
others ; and 


(ob) Registered with the Secretary of Agricuiture as a 
market agency to buy and as a dealer to buy and sell livestock 
in commerce. 


CONCLUSIONS 


Respondent Cato Lundt having admitted the jurisdictional facts 
and the parties having agreed to the entry of this decision, such 
decision will be entered. 


ORDER 


Respondent Cato Lundt, Jr., his agents and employees, directly 
or indirectly through any corporate or other device, shall cease 
ond desist from: 


1. Issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds, to 
pay such checks or drafts, on deposit in the bank accounts from 
which such checks or drafts are to be paid; and 


> 


2. Failing to pay, when due, the full purchase price for live- 
stock purchased in commerce. 


Respondent shall keep and maintain accounts, records, and 
menoranda which fully and correctly disclose all transactions in- 
volved in his business subject to the Act, including (1) a general 
ledger of accounts, posted on a monthly basis, showing assets, lia- 
bilitie, Ear, expenses, and net worth; (2) a cash receipts and 
disbursements journal; (3) a check register showing all checks 
issued; (4) monthly reconciliations of his bank accounts; and (5) 
all invoices evidencing the purchase and sale of livestock. 


Respondent Cato Lundt, Jr. is suspended as a registrant under 
the Act for a period of six months, and thereafter until he demon- 
strates that he is no longer insolvent. When respondent Cato 
Lundt, Jr. demonstrates that he is no longer insolvent, a supple- 
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mental order will be issued in this proceeding terminating the sus- 
pension after the expiration of the six-month period. 


The provisions of this Order shall become effective on the sixth 
day after service of this Order on the respondent Cato Lundt, Jr.: 
Provided, however, that if by any means or device whatever, all or 
part of the suspension period is not effectively served during the 
period indicated above, the effective date of the beginning of the 
suspension period (or the part thereof not effectively served) 
shall be the date fixed by a court of competent jurisdiction which 
issues an appropriate order with respect thereto. 


Copies of this decision shall be served upon the parties. 


(No. 17,975) 


In re MCDOWELL CATTLE COMPANY, INC. P&S Docket No. 5322. 
Decided July 25, 1977. 


Consent order 


Respondent has consented to issuance of a cease and desist order against it 
for violating the Act and the regulations in connection with its opera- 
tions as a dealer thereunder as found herein. Respondent is ordered to 
cease and desist from said violations. 


James A. Brennan, for complainant. 
C. T. ‘Tad’ Sanders, Kansas City, MO, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
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yards Act, 1921, as amended and supplemented (7 U.S.C. §181 et 
seq.), instituted by a Complaint filed by the Administrator, Pack- 
ers and Stockyards Administration, United States Department of 
Agriculture, charging that the respondent has wilfully violated the 
Act and the regulations issued thereunder (9 CFR §201.1 et seq.). 


Respondent has filed an answer in which it admits the jurisdic- 
tional allegations of the Complaint, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure 
under the rules of practice (9 CFR §202.1 et seq.), and consents to 
the issuance of a specified order containing findings of fact and 
conclusions based upon the allegations of the Complaint, the order 
to become effective on the sixth day after service upon respondent. 
Complainant has recommended that the order consented to by re- 
spondent be issued. Inasmuch as the respondent has demonstrated 
that its financial condition meets the requirements of the Act, 
complainant also recommends that respondent not be suspended as 
a registrant under the Act. 


FINDINGS OF FACT 


1. (a) McDowell Cattle Company, Inc., hereinafter referred 
to as the respondent, is a corporation with its principal place of 
business located at Albany, Georgia, and its business mailing ad- 
dress is P.O. Box 3188, Albany, Georgia 31701. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for its own account; and 


(2) Registered with the Secretary of Agriculture as 
a dealer to buy and sell livestock in commerce. 


2. (a) As of June 30, 1975, respondent had current liabili- 
ties totalling $562,137.59 and current assets totaling $249,099.65, 
resulting in an excess of current liabilities over current assets of 
$313,037.94. 


(b) As of September 30, 1975, respondent had current li- 
abilities totalling $666,717.13 and current assets totalling 
$408,273.43, resulting in an excess of current liabilities over cur- 
rent assets of $258,443.70. 


3. Respondent, during the period June 30, 1975 through Sep- 








1358 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 36 A.D. 13856 


tember 30, 1975, engaged in the business of a dealer, in commerce 
notwithstanding the fact that during such period, respondent's 
current liabilties exceeded its current assets. 


4. Respondent, during the period June 30, 1975 through Sep- 
tember 30, 1975, in connection with its dealer operations subject 
to the Act, failed to keep accounts, records and memoranda which 
fully and correctly disclosed all transactions in its business. Re- 
spondent during such period failed to keep and maintain (1) an 
accounts receivable ledger; (2) an accounts payable ledger; (3) a 
cash receipts and disbursements journal; and (4) a purchase and 
sales journal. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, re- 
spondent’s financial condition did not meet the requirements of 
the Act (7 U.S.C. §204). 


3y reason of the facts set forth in Finding of Fact 3 herein, re- 
spondent has wilfully violated section 312(a) of the Act (7 U.S.C. 
§213(a)). 


3y reason of the facts set forth in Finding of Fact 4 herein, 
respondent has wilfully violated section 401 of the Act (7 U.S.C. 
§221. 


Inasmuch as respondent has consented to the issuance of the 
order set forth below, and the complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, employees, succes- 
sors, and assigns, directly or through any cornorate or other de- 
vice, in connection with it operations as a dealer, shall cease and 
desist from operating as a dealer while its current liabilities ex- 
ceed its current assets. 


Respondent shall keen accounts, records and memoranda which 
fully and correctly disclose all transactions involved in its business 
as a dealer subject to the Act, including an accounts receivable 
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rece | edger, an accounts payable ledger, a cash receipts and disburse- 
’ ; ° ° 
nt’s ments journal and a purchase and sales journal. 


Such order shall have the same force and effect as if entered 
ep after full hearing and shall be effective on the sixth day after 
Ject service upon respondent. 

Lich 
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COURT DECISION 
SOLOMON VALLEY FEEDLOT, INC. and KANSAS LIVESTOCK ASSOCI- 
ATION v. EARL Butz, Secretary of Agriculture, et al. Decided 
January 26, 1976. ARIZONA CATTLE FEEDERS ASSOCIATION, 


CALIFORNIA CATTLE FEEDERS ASSOCIATION and TEXAS CATTLE 
FEEDERS ASSOCIATION, Amici Curiae. 


UNITED STATES DISTRICT COURT 


DISTRICT OF KANSAS 


C. A, No, 74-133-C5 


FINDINGS OF FACT AND CONCLUSIONS OF LAW 


TEMPLAR, Judge 


STATEMENT 


This action is pending between a feedlot company and the Kar- 
sas Livestock Association, as plaintiffs, the plaintiff association 
being a non-profit corporation whose members are engaged in the 
livestock raising industry, including owners and operators of feed- 
lots, and defendants Earl] Butz, as Secretary of Agriculture, and 
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Marvin L. McLain, Administrator, Packers and Stockyards Ad- 
ministration, United States Department of Agriculture. 


The action was brought seeking declaratory and injunctive re- 
lief. The issue presented developed when defendants notified 
plaintiff Solomon that it must register and obtain a bond pursuant 
to7 U.S.C. §§201 and 203. Plaintiff contends that such activity on 
the part of defendants is contrary to the Administrative Pro- 
cedure Act, amounts to action which is arbitrary, capricious and 
an abuse of discretion, is contrary to defendants’ right, power and 
privilege, and is an action proposed in excess of defendants’ juris- 
diction and authority. 


The scope of this proceeding is one of substantial magnitude. 
The determination of these issues will likely affect every animal 
feedlot in the United States. 


The situation develops apparently because the Packers and 
Stockyards Administration, as it contends, discovered that the busi- 
ness of feeding livestock, principally cattle, had, during the past 
few years, developed into a substantial industry in this country. 
Typical of bureaucratic tendency to extend control into the far 
. reaches of business activity and to regulate in every conceivable 
fashion the private enterprise of the country, defendants, contrived 
ascheme to expand the number of inspectors, desk jobs and en- 
forcers by undertaking to subject the business of feeding live- 
stock to further red tape, paper work and regulation. 


This is rather a surprising move on the part of an executive de- 
partment of the government when our President is traveling about 
the country, viewing with alarm the strangulation of private busi- 
hess and industry by the numerous regulations imposed on busi- 
ness by Washington bureaucracy and the immense amount of 
paper work and added expense to those engaging in business. 


If plaintiff and the several feedlots similarly situated are re- 
quired to submit to the demands of defendants, there will be added 
costs to the producers of food, hence to the already beleaguered 
consumer. More paper shufflers will be required in Washington to 
superintend an, activity not as yet recognized by Congress as need- 
ing such surveillance. 


Defendants are obviously undertaking to enlarge their control 
over a business which the evidence fails to show has abused any 
privileges it has of conducting its activities in the livestock feed- 
Ing industries. With the close regulation of “dealers,” “stock- 
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” 


yards, 


Le eres agents and representatives seeking to expand their| 
antics Activities, if not numbers, have been offered to justify the 
action a 


The statute mgd which defendants intend to enforce this added 
and unnecessary burden on the livestock feeding industry must he 
warped and twis isd all out of shape in an effort to make it apply 
here. 


The plaintiff is not engaged in the business of conducting or 
operating a stockyard within the meaning of the statute, as inter- 
preted by the members of Congress, when this statute and its sub- 
sequent amendments have been considered by that deliberative 
body. Nor is the plaintiff engaged in the business of buying or 
selling li Venom in commerce. The plaintiff is not offering “stock 


4 


yard services” at a stockyard as a public market in which live 


stock are received, held or kept for sale or shipment in commerce} 


The plaintiff is engaged in the business of receiving and feeding 
livestock for its customers who sometimes seek plaintiff’s assist- 
ance in acquiring or disposing of the livestock which are brought to 
the pens for feeding. This assistance, the evidence shows without 
contradiction, is done gratuitiously and as an accommodation to 
plaintiff’s customers, and to expedite the handling of the livestock. 


If defendants’ position is sustained in this case, the next step to 
be by them taken will require the proprietor of a ranch or farm to 


be licensed and bonded under the Act if he assists the owners of| 


cattle engaging his pasture for feeding livestock, in the procure 
ment or disposition of the caitle. 


A review of the legislative history of the Packers and Stock 
yards Act, and the comments by the appellate courts in defining 
its purpose and application to the livestock industry, leaves little 
doubt that Congress has never intended that the Act be applied in 
the manner defendants now are intending to utilize it. 


is 





After reviewing the evidence, the pleadings and briefs, and con 
sidering the arguments and sabes of counsel, and upon be 
ng fully advised in the premises, the Court makes the following: 


and “market agencies,” as defined by the Packers anj| 
er Act, 7 U.S.C. §§201 and 203, under the evidence jn} 
this case, there could be no hazard to which owners of cattle being| 
fed could be exposed that is not already subject to the regulations} 
and control of the defendants—only the hobgoblins dreamed up by} 
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FINDINGS OF FACT 


1. Plaintiffs, Solomon Valley Feedlot, Inc. (hereinafter “Solo- 
mon”), and the Kansas Livestock Association (hereinafter 
“‘KLA”), have sued defendants, Marl Butz, Secretary of Agricul- 
ture (hereinafter “Butz’”’), and Marvin L. McLain, Administrator, 
Packers and Stockyards A: sean COR, U. S. Department of 

Agriculture (hereinafter “McLain’’), in their official capacities, 
for declaratory relief pursuant to 28 U.S.C. §2201. This action 
arises under the Packers and Stockyards Act of 1921, as amended 
(7 U.S.C. §§181, et seq.), and the Administrative Procedure Act 
(5 U.S.C. §§551-559, 701-706). The Court has jurisdiction of this 
cause under 28 U.S.C. §§1331, 1237, and under 5 U.S.C. §§702, 
704, 


2. Plaintiff Solomon is a Kansas corporation maintaining its 
place of business in Mitchell County, Kansas, within the District 


of Kansas. Solomon began its business operations in 1970 and has 


been engaged in the business of feeding cattle for others, i.e., a 
custom feedlot. The KIA is an unincorporated trade association 
whose members include persons and business entities engaged in 
the custom feedlot business and their customers. Many members of 
the KLA are custom feedlots operating subustantially as does 
Solomon relative to the critical issues involved herein. Appearing 
as amici curiae were the California Cattle Feeders Association, 
the Arizona Cattle Feeders Association and the Texas Cattle Feed- 
ers Association, non-profit trade associations whose members in- 
clude custom feedlots operating as does Solomon. 


3. Defendant Butz is Secretary of Agriculture of the United 
States and is charged with supervision of and authority over the 
activities of the United States Department of Agriculture. Butz 
has delegated his responsibilities to administer the Packers and 
Stockyards Act to the Assistant Secretary for Marketing and Con- 
sumer Services, who has delegated that authority to the Adminis- 
trator of the Packers oo Stockvards Administration, defendant 
McLain. McLain possesses all of the authority and responsibility 
of that office create ab by ia 


4. In 1973, defendants undertook a nationwide effort to bring 
custom feedlots under the regulation of the Packers and Stock- 
yards Administration (hereinafter “P&S’”). Defendants began 
this effort by invocticating custom feedlots to determine whether 
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they were “dealers” or “market agencies” as those terms are de! 
fined in 7 U.S.C. §201. Solomon and other custom feedlot member 
of KLA were among those visited by regional personnel of the 
P&S. On October 12, 1973, the regional office of the P&S notifie 
Solomon to be a “dealer” and that Solomon was required to regis. 
ter and obtain appropriate bonds, pursuant to Section 301 of the’ 
Packers & Stockyards Act of 1921 (hereinafter “The Act”). 


5. The P&S has delegated final authority to its regional per. 
sonnel to make the fact-law determination that one is a “dealer” 
or “market agency.” 


6. Solomon began its cattle feeding operations in 1970 with 
a capacity of 8,000 head of cattle. Because of requirements oi 
the Small Business Administration, which guaranteed the original 
financing for construction of the feedlot, the ownership of the 
feedlot premises and the operation of the feedlot were divided 
between two separate corporations. The Solomon Valley Area De 
velopment Corporation (hereinafter “SVADC”)., not a party 
herein, owns the land upon which the feedlot is situated and own 
the principal business improvements. Solomon leases the original 
land and improvements and owns the land and improvements upo1}. 
which an expansion facility was constructed in 1973 for an addi- 
tional capacity of 9,000 head. There are no common stockholders, 
directors or officers between the two corporations, however, al 
agreement is in effect which will cause the merger of the two 
corporations when the SBA quaranteed loan is satisfied. 


7. The manager of Solomon is, and has been since 1970, Max 
Deets. Mr. Deets has some 20 years’ experience in the cattle busi- 
ness. 


8. The feeder cattle placed at Solomon for feeding to slaughter 
weight are acquired by their owners in three ways. (a) In many 
instances the owner has raised the calves to proper feeding weight 
prior to placing them in the feedlot. No purchase transaction 0¢- 
curs in connection with placing such cattle at Solomon. (b) In 
other instances Solomon’s customer will place an order for the 
purchase of feeder cattle directly with an “order-buyer,” who at 
quires the cattle for the customer for a fee. These “order-buyers’ 
are registered and bonded “dealers.” The feeder cattle are usually 
shipped by the “order-buyer” dirctly to Solomon in accordance 
with pre-arranged instructions from the customer. (c) Addition 
ally, in other instances Solomon’s customer will request the feet 
lot manager to place an order for feeder cattle with an “order 
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buyer” for acquisition of feeder cattle to be shipped to Solomon. 
In these instances the price, weight, type, sex and number of cattle 
are determined solely by the customer. On some occasions the cus- 
tomer will request and receive the opinion of the feedlot manager 
as to the weight, type and sex of cattle the customer can most suc- 
cessfully place on feed. Some of these “order-buyers” are located 
outside the state of Kansas and some cattle so purchased are ac- 
quired outside the state of Kansas. 


9. When Solomon personnel relay a customer’s order to an 
“order-buyer,” Solomon makes no charge for this activity. The 
customer is billed by the “‘order-buyer” for the cost of the cattle 
and the “order-buyer’s”’ fees. 


10. The “order-buyer’s” invoice for the cattle, plus commis- 
sion, is mailed to Solomon or accompanies the cattle to Solomon. 
Solomon, in turn, notifies the customer of the amount owing by 
letter or personal contact. The customer then pays the “order- 
buyer” directly. No funds pass throgh Solomon. 


11. In dealing with Solomon, the “order-buyer” does not al- 
ways know the identity of Solomon’s customer. ‘Order-buyers” 
sometimes send invoices to Solomon with the purchaser’s name 
left blank, or with Solomon listed as the purchaser. 


12. Solomon’s feedlot facilities are open to the public during 
normal working hours. “Packer-buyers,” employees of packing 
companies employed for the purpose of buying cattle for the pack- 
er for slaughter and who are registered “dealers” with the P&S, 
have free access to the many pens of cattle to determine whether 
they desire to purchase. 


13. When the cattle reach slaughter weight they are sold to 
“packer-buyers,” generally, in two ways. (a) The customer- 
owner deals directly with the “packer-buyer” and negotiates the 
transaction; (b) in most instances the owner is not present at the 
feedlot when a “packer-buyer” desires to make a bid on his cattle. 
In the latter instance the owner uses Solomon personnel, usually 
the feedlot manager, Mr. Deets, to relay the bids and to in turn 
relay the owner’s response. In many of these instances the owner 
and Mr. Deets have had prior discussions concerning when the 
tattle are ready for slaughter and the price they should bring. In 
all instances, however, the owner determines when, to whom and 
for what price the cattle will be sold. Solomon makes no charges 
for relaying information between owner and buyer. 
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14. Each week Solomon prepares and makes available a show 
list of Solomon pens containing animals available for sale. This 


list is posted on the front door of Solomon’s office and is subject | 


to inspection by “‘packer-buyers.” 


15. When a buyer bids a price on cattle acceptable to the own- 
er, the cattle are shipped to the packer at the packer’s expense. 
When the cattle leave the on they are weighed on Solomon’s 
scales. The scales are tested at various times, without notice to 
Solomon, by an agency of the state of Kansas. The exit scales 
weight is used to determine how well the cattle did on feed at the 
feedlot, and this weight is also used by the packer and owner to de 
termine the total sales dollar amount. 


16. Ifa “packer-buyer” will not bid a price asked by the own- 
er, Solomon normally will contact the cattle owner by telephone 
and advise him of the ‘“‘packer-buyer’s” bid. The owner will some 
times, after consultation with Mr. Deets about the bid, instruct 


Solomon whether to accept or reject it on the owner’s behalf. 


17. In some instances an owner has not given Solomon an ask- 
ing price in advance of the “packer- ins rer’s”’ bid. In this situation, 
Solomon normally contacts the owner by telephone, advises him 
»f the bid and receives the owner’s instruction whether to accept 
the bid, reject it wholly, or make a counter-offer. 


18. During negotiations with Solomon, “packer-buyers” are 
not always aware of the identity of the owner of the cattle. 


, 


19. “Packer-buyers” who buy cattle do not always have any 
direct contact with the owner of the cattle. 


20. Solomon informs the “packer-buyer” to whom the packing 
company’s check should be mailed and names the payee or payees. 
Solomon also informs the owner of the amount he should expect to 
receive. This is done by means of a document which is executed in 
triplicate by Solomon. A copy is retained, a copy is sent to the 
owner, and a copy accompanies the cattle to the packing company. 


21. Animals are sometimes — individually from pens at, 
wale? in the cases of “realizers” and locker beef. A realizer is 


i greene hat will not reach aie sale weight for any of sev- 
eral rea Animals bought as locker beef are expected to be of 
ibove-average quality. 


22. On occasion, Solomon attempts to spot realizers and notify 
cattle owners of their existence. The owner has several options 
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with a realizer, one of which is to sell the animal to a packing 
company in its present condition. 


23. On some occasions, however, a realizer is discovered in a 
condition that requires immediate attention if the owner’s invest- 
ment is to be saved. (An animal with a broken leg might present 
such a case.) In this situation, Solomon will sell the animal with- 
out the owner’s prior consent if the owner cannot be contacted in 


tlie. 


24. Locker beef is sold at a standard price at Solomon of $2.00 
per hundred weight over the day’s market. Only certain customers 
of Solomon will sell individual animals for locker beef and these 
have so informed Solomon in advance. 


25. At the time it opened for business, in 1971, Solomon 
printed and made available to the public an advertisement of the 
services it provided. Among other things Solomon advertised that 
it would procure cattle and sell cattle for its customers. The adver- 
tisement was discontinued after a time and has not been repeated. 
Solomon has never publicly retracted the advertisement and has 
never circulated an equivalent advertisement contradicting it. 


26. Some of Solomon’s ct en believe that Solomon negoti- 
ates the sale of cattle for its customers and that Solomon attempts 
to obtain the highest price ak on behalf of the customer. 

27. On occasion Solomon receives unfinished cattle for 
SVADC. At the direction of § SVADC, the ownership of these cattle 
is sometimes transferred in the feedlots to other owners. 


28. Solomon’s activities in connection with its customers’ pu- 
chase and sale of cattle require the expenditure of an insignificant 
amount of Solomon’s time and energies in relation to Solomon’s 
activities of feeding cattle to slaughter weight, the latter process 
requiring, generally, five months to accomplish. 

29. Solomon’s customers liave available to them many sources 


for accurately determining the prevailing market price for 
slaughter cattle. 


30. At the direction of customers, Solomon contacts cattle 
buyers who supply feeder cattle which meet the specifications of 
the customer. These cattle are delivered to Solomon feedlots and 
are disposed of at the customer’s direction and authorization to 
buyers bidding the price authorized by the customer-owner. The 
activities of Solomon in this regard amounts to no more than an 





1368 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 36 A.D. 1360 


accommodation and as a gesture to promote good will. Any paper 
work conducted by Solomon is nothing more than what is required 
to carry on the business of receiving and feeding cattle for others 
which is the business in which Solomon is engaged. 


31. Requiring Solomon to obtain bonds pursuant to 7 U.S.C. 
§204 and the applicable Regulations of the P&S will not provide 
protection to anyone designed to be protected by the Act, as 
amended, or by said Regulations. 


32. Solomon is engaged in the business of feeding cattle for 
others, solely; its activities in connection with its customers’ pur- 
chase and sale of cattle are purely incidental to that business. 


33. Solomon is not engaged in the business of buying or selling 
in commerce livestock, either on its own account or as the em- 
ployee or agent of the vendor or purchaser. 


34. Defendants’ contention that Solomon is a dealer, buying or 
selling cattle as agent of the vendor or puruchaser, was based 
upon a visit to the Solomon premises and an interview with feed- 
lot manager Max Deets. 


35. Any Finding of Fact deemed to be a Conclusion of Law is 
adopted as such. 


From the foregoing Facts, the Court reaches the following: 


CONCLUSIONS OF LAW 


1. Defendant McLain’s notice to Solomon to register as a 
“dealer” with the Packers and Stockyards Administration and to 
obtain appropriate bonds pursuant to 7 U.S.C. §§203, 204, is final 
agency action. 


2. Solomon is not a “market agency” or “dealer” as those 
terms are defined in 7 U.S.C. §201. 


3. Solomon has suffered legal wrong and has been adversely 
affected and aggrieved by defendants’ action of notifying Solomon 
to register and obtain bonds as a “dealer.” 


4. Defendants’ action of notifying Solomon to register and ob 
tain bonds as a “dealer” is (a) arbitrary, capricious, and not in 
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accordance with law, (b) contrary to constitutional power, (c) in 
excess of statutory authority, and (d) unwarranted by the facts. 


5. Defendants’ action in notifying Solomon to register and ob- 
tain bonds as a “dealer” is unlawful and should be set aside. 


6. Any Conclusion of Law deemed to be a Finding of Fact is 
adopted as such. 


Plaintiff’s counsel will prepare, circulate and submit form of 
judgment to be entered by the Court. 


COURT DECISION 


SOLOMON VALLEY FEEDLOT, INC. and KANSAS LIVESTOCK ASSOCI- 
ATION v. EARL BUTZ, Secretary of Agriculture, et al. Decided 
March 11, 1976. ARIZONA CATTLE FEEDERS ASSOCIATION, CALI- 
FORNIA CATTLE FEEDERS ASSOCIATION and TEXAS CATTLE 
FEEDERS ASSOCIATIONS, Amici Curiae. 


UNITED STATES DISTRICT COURT 


DISTRICT OF KANSAS 


C. A. No. 74-113-C5 


DECLARATORY JUDGMENT 


TEMPLAR, Judge 
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This cause having been tried before the Court, without a jury, 
on November 13, 1975, where plaintiffs, defendants and amici 
curiae appeared by and through their respective counsel of record, 
and the Court having heard and received the evidence, briefs and 
argument of counsel, and the Court having made and entered its 
Findings of Fact and Conclusions of Law on January 20, 1976, and 
based thereon, it is therefore 


ORDERED, ADJUDGED and DECREED that Solomon Valley 
Teedlot, Inc., and those custom feedlot members of the Kansas 
Livestock Association who conduct operations in the same manner 
as does Solomon Valley Feedlot, Inc., are not market agencies or 
dealers as those terms are defined in the Packers and Stockyards 
Act of 1921, as amended, Section 301 (7 U.S.C. §201), and are not 
subject to the registration and bonding provisions of the Packers 
and Stockyards Act of 1921, as amended (7 U.S.C. §§203 and 204), 
nor the Regulations promulgated pursuant thereto. 


STAY ORDER ~ PENDING JUDICIAL REVIEW 
(No. 17,976) 
In re CORDELE LIVESTOCK Co. and FRED KIGHT. P&S Docket No. 


5099. In order issued August 5, 1977, by Donald A. Campbell, 
Judicial Officer. 


DISMISSAL — ON MOTION OF COMPLAINANT 


(No. 17,977) 


In re PAIGE PACKING COMPANY, INC. P&S Docket No. 5471. In 
order issued July 25, 1977, by John A. Campbell, Adminis- 
istrative Law Judge. 





MISCELLANEOUS 
Cite as 36 A.D. 1871 


(No. 17,978) 


Inve W. A. ROGERS. P&S Docket No. 5300. In order issued August 
4, 1977, by William J. Weber, Administrative Law Judge. 


MODIFICATION OF CONSENT ORDER — Supplemental order 


(No. 17,979) 


In re TOMMY E. BREEDLOVE, d/b/a GEORGIA LIVESTOCK MARKET. 
P&S Docket No. 5352. In order issued July 18, 1977, by Wil- 
liam J. Weber, Administrative Law Judge. 


TERMINATION OF SUSPENSION — Supplemental order 


In re J&L CATTLE COMPANY, INC. P&S Docket No. 5405. In order 
issued July 7, 1977, by John A. Campbel!, Administrative Law 
Judge. 


(No. 17,981) 


In re SPENCER LIVESTOCK COMMISSION COMPANY. P&S Docket No. 
5826. In order issued July 18, 1977, by William J. Weber, Ad- 
ministrative Law Judge. 





LIST OF DECISIONS REPORTED 
AUGUST 1977 


AGRICULTURE DECISIONS 


Perishable Agricultural Commodities Act, 1930 


AG-WEsT v. CHINOOK MARKETING COMPANY. 
PACA Docket No. 2-4721, Default 


ALLSTATE Foop & Propuce, INc. PACA Docket No. 
2-4502. Flagrant and repeated violations—fail- 
ure to pay promptly and in full—Sanction . 


AYER FARMS v, CYR BROTHERS MEAT PACKING, INC. 
PACA Docket No. 2-4190. Dismissal— settle- 
ment between parties ......... 


BEN GATZ COMPANY v. THE CONNECTICUT CELERY 
CoMPANY. PACA Docket No. 2-4282. Account- 
ing — failure to make — Good delivery — 
made as to grapes — failure to make as to can- 
taloupes — Contract — failure to prove 


breach of — Contract prices — deductions 
from unauthorized and unjustified — Damages 
— failure to submit proof of — Reparation 
awarded 


BREWSTER HEIGHTS PACKING, INC, v. DONATO PRO- 
DUCE, INC. and MIRABELLI Fruit SALES. PACA 
Docket No. 2-4723. Default 


CASCADIAN Fruit SHIPPERS, INC. v. W. CHAS. 


HEITMULLER Co., INc. PACA Docket No. 
2-4728. Default 


CATANZARO, SAM LEO, d/b/a SAM CATANZARO CO. 
PACA Docket No, 2-3444. Order denying re- 
quest to backdate removal of stay 


CERTIFIED GROCERS OF ILLINOIS, INC. v. NEWMAN 
ENTERPRISES, INCc., et al. PACA Docket No. 
4416. DISMISSAL — settlement between parties 


DIxIE TOMATO AND PACKING, INC. v. MONTEL COoN- 
VENIENT Foops INC., now t/a MONTEL Foops, 
INCORPORATED. PACA Docket No. 2-4720. De- 





Perishable Agri, Commodities Act, 1930—Cont. 


DONNA JEAN PACKING, INC. v. AUSTER COMPANY, 
Inc. PACA Docket No, 2-4596. Stay order — 
pending issuance of further order 


EKINS, SHIRL, d/b/a EKINS HYBRID FrRuIT OR- 
CHARDS v. STEVE FANELLI, d/b/a BAy SHORE 
Propuce and BAyYsHOoRE ProDUcE Co., INC. 
PACA Docket No. 2-4733. Default 


FLORANCE DISTRIBUTING Co., INC. v. W. CHAS. 
HEITMULLER Co., INC. Default 


G & S Propuce Co., Inc. v. Sou Satins, Inc. PACA 
Docket No. 2-4308. Suitable shipping condition 
— breach of warranty of — Rejection with 
reasonable cause — Dismissal 


Counterclaim for inspection fees — disallow- 
ance of — Dismissal 


4 & L Propuce. PACA Docket No. 2-4478. Fla- 
grant and repeated violations — failure to pay 
promptly and in full — Sanction 


Houston Propuce Dist. Co., INc. v. MONTEL CON- 
VENIENT F oops, INC. now t/a MONTEL Foops, 
INCORPORATED. PACA Docket No. 2-4719. 
Default _....... Lone ye ee ae 


JOSEPH MERCURIO PRODUCE CORPORATION v. JOE 
BELSON. PACA Docket No. 2-4642. Stay order 
pending issuance of further order 


LAMANTIA-CULLUM-COLLIER & Co., INC. v. SPADA 
DISTRIBUTING Co., INc. PACA Docket No. 
2-4030. Adjustments or allowances — found to 
include damages resulting from late delivery— 
Full price proctection agreement — failure 
to prove — Adjusted invoice price — failure to 
pay in full — Reparation awarded . 


MEL EFINERMAN COMPANY, INC. v. A. J. SALES 
Company. PACA Docket No. 2-4410. Care- 
less conduct — shared responsibility for — 
Consignment — not based upon inaccurate 
inspection report — False information — 
absence of — Damages — failure to prove — 
Dismissal 
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MEYER TOMATOES v. MONROE TOMATO REPACKERS, 
Inc. PACA Docket No. 2-4582. Admission 
of liability 









MILLER, GEORGE J. v. JAMES L, KASINGER, d/b/a 
CONSOLIDATED PACKING COMPANY. PACA 
Docket No. 2-4722. Default 


Mo-Bo ENTERPRISES, INC. v. W. CHAS. HEITMULLER 
Co., Inc. PACA Docket No. 2-4726. Default 1449 












MONC’s CONSOLIDATED PRODUCE, INC. v. ECONOMY 
PropucE COMPANY. PACA Docket No. 2-4311. 
Consignment agreement — attempt to rescind 






















unjustified -—- premised upon presence of 
normal temperatures in transit — Net pro- 
ceeds of consignment sales — remittance 


of — Dismissal 





Counterclaim — for repacking charges and 


loss of profit — Repacking charges not con- 
tained in original accounting — Consignment 
agreement valid — loss of profit therefore 


may not be allowed — Dismissal . 


MOUNTAIN ORCHARD COOPERATIVE, INC, v. HARRY 
HILLYARD, d/b/a JUNCTION PropUCE. PACA 
Docket No. 2-4732. Default 


MURANAKA FARM, INC. v. W. CHAs. HEITMULLER 
Co., Inc. PACA Docket No. 2-4730. Default 





OscooD, CHARLES B. v. Cyr BROTHERS MEAT PACK- 
ING, INc. PACA Docket No. 2-3889, Order 
dismissing petition for reconsideration 






















OXNARD FROZEN FooDS COOPERATIVE v. MOFFAT 
Ltp., INc. PACA Docket No. 2-4608. Dis- 
missal — settlement between parties 





PARAMOUNT CITRUS ASSOCIATION, INC. v. W. CHAS. 
HEITMULLER Co., INC. PACA Docket No. 2- 
4725. Default 








PHIL DATILLO AND COMPANY OF OHIO v, CENTRAL 
OHIO PropUCcE Dist., INc. PACA Docket No. 
2-4610, Dismissal — settlement between parties 


Perishable Agri. Commodities Act, 1930—Cont. 


PHILADELPHIA PRODUCE CREDIT & COLLECTION Bu- 
REAU v. W. CHAS. HEITMULLER Co., INc. PACA 
Docket No. 2-4737. Default 


R. T. ENGLUND COMPANY v. JOS. NOTARIANNI & Co. 
and DAN GARCIA BROKERAGE, INC. PACA 
Docket No. 2-4134, Lettuce — condition de- 
fects — Core temperature — not accountable 
for condition defects — Consignment deci- 
sion not based upon failure to inform of core 
temperature — Burden of proof — failure to 
sustain — Dismissal 


S&H PackIne Co., INc. v. H. R. BUSHMAN & SONS, 
Inc., et al. PACA Docket No. 2-3583. Broker 
— authority of — Deductions or allowances 
— unauthorized allowances — Consignment 
— unauthorized — Contract — unauthorized 
modification of — Contract price — failure 
to pay in full — Implied warranty — Failure 
to prove breach of — Damages — measure 
of — Reparation awarded 


SANTA CLARA PRODUCE, INC. v. ROTH PRODUCE Co. 
PACA Docket No. 2-3967. Rejection without 
reasonable cause — Resale — prompt and 
proper — Damages — measure of — Repara- 
tion awarded 


SENINI ARIZONA, INC. v. THE KUNKEL COMPANY, 
Inc. PACA Docket No. 2-4006. Contract — 
breach of — Rejection — with reasonable 
cause — Net proceeds of sale — payment of 
discharging obligation — Dismissal 


STARR PRODUCE Co., INC. v. W. CHAS. HEITMULLER 
Co., Inc. PACA Docket No. 2-4736. Default 


TRAUTMAN BROTHERS Co. OF LAREDO, TEXAS v. W. 
CHAS, HEITMULLER Co., INC. PACA Docket 
No. 2-4729. Default 


V. F. LANASA, INC. v. FRESHER Foops or RICH- 
MOND, VA. PACA Docket No. 2-4688. Admis- 
sion of liability - 


WASHBURN POTATO COMPANY v. SAMUEL EUGENE 
ELSESSER d/b/a ELSESSER’S PRODUCE SERVICE. 
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PACA Docket No. 2-4259. Contractual obli- 
gations — validity of — Novation — failure 
to prove — Reparation awarded 


WAYNE CoUNTY Propucre, INc. PACA Docket No. 
2-4567. Wilfull, flagrant and repeated viola- 
tions — failure to pay promptly and in full 
— Sanction 


Woops COMPANY INCORPORATED (The) v. W. CHAS. 
HEITMULLER Co., INC. PACA Docket No. 
2-4724. Default 


ZEITER FOOD CORPORATION, INC. (The). PACA 
Docket No. 2-3548, Express agreement — ab- 
sence of for delayed payment — Application 
for subpoena duces tecum — denial of — 
Bankruptcy proceeding — not a bar to discip- 
linary proceeding — Flagrant and repeated 
violations — failure to pay promptly and in 
full — Sanction 


(No. 17,982) 


BEN GATZ COMPANY v. THE CONNECTICUT CELERY COMPANY. 
PACA Docket No. 2-4282. Decided August 1, 1977. 


Accounting — failure ts make — Good delivery — made as to grapes ~ 
failure to make as to cantaloupes — Contract — failure to prove breach 
of — Contract prices — deductions from unauthorized and unjustified — 
Damages — failure to submit proof of — Reparation for total contract 
prices awarded 


Where respondent failed to sustain its burden of proof of breach of contract, 
authorization for deductions made, or as to damages resulting from the 
cantaloupes which failed to meet good delivery and had to be dumped, 
respondent is held liable to complainant for the total contract prices 
of the produce in issue less the amount already paid thereon, for a total 
due and owing complainant of $4,182.00 for which reparation is awarded. 





BEN GATZ CO. v, CONNECTICUT CELERY CO. 
Cite as 36 A.D. 1376 


George L. Aubrey, Presiding Officer. 
William T. Tarp, Newport Beach, CA, for complainant. 
Rae Gill, Hartford, CT, for respondent. 


Decision by Donald A. Campbell, Judicial Of ficer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act of 1930, as amended (7 U.S.C. §§ 499a et 
seq.). A timely complaint was filed in which complainant seeks 
an award of reparation against respondent in the amount of 
$4,182 in connection with transactions in interstate commerce 
involving two truck shipments of nectarines and two truck ship- 
ments of mixed grapes and cantaloupes from complainant in Cal- 
ifornia to respondent in Connecticut. 


A copy of the report of investigation made by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer there- 
to denying liability. The amount claimed in the formal complaint 
is more than $3,000, but the parties have waived an oral hearing. 
Therefore, the shortened procedure provided for in section 47.20 
of the Rules of practice (7 CFR 47.20) is applicable. Under this 
procedure the verified pleadings of the parties are considered a 
part of the evidence in the case, as is the Department’s report of 
investigation. Both parties submitted additional evidentiary state- 
ments which are a part of the record. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Bennett G. Gatz, trading as 
Ben Gatz Company, whose address is 1451 West Shaw, Fresno, 
California. 


2. Respondent, The Connecticut Celery Company, is a corpo- 
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ration whose address is 101 Reserve Road, Hartford, Connecticut. 
At the time of the transactions involved herein, respondent was li- 
censed under the Act. 


3. Pursuant to oral contracts complainant shipped from points 
in California to respondent at its place of business in Hartford, 
Connecticut, four truck shipments of perishable agricultural com- 
modities, viz: 


(1) Imvoice 137-8412, 264 cartons nectarines, shipped June 18, 
1975, invoice price $1,858.00. 


(2) Invoice 168-8426, 878 cartons nectarines, shipped June 24, 
1975, invoice price $2,574.50. 


(3) Invoice 12416, 488 lugs perlette grapes, 260 cartons canta- 
loupes, shipped June 24, 1975, invoice price $10,320.00. 


(4) Invoice 12464, 860 lugs perlette grapes, 432 cartons canta- 
loupes shipped July 9, 1975, invoice price $7,264.00. 


4. Respondent received all four shipments, and remitted 
against the four invoices, but with reductions as follows: 


(1) 1387-8412 reduced by $ 198.00 
(2) 168-8426 reduced by $ 552.00 
(3) 12416 reduced by $ 390.00 
(4) 12464 reduced by $3,042.00 
($1,512 for cantaloupes, 
$1,530 for grapes) 
Total reduction $4,182.00 


5. Shipment No. 4 was inspected by Federal inspectors at 
respondent’s place of business at 9:30 a.m., on July 14, 1975. The 
inspection certificate showed in relevant part as follows: 


Temperature of product: 47 to 55° F. 


Size: Grapes — Bunches are small to medium, mostly medium. Ber- 
ries are generally medium. Cantaloupes — Fairly uniform. 


Quality: Grapes — Berries are mature, clean, Bunches are com- 
pact. Practically no grade defects. Cantaloupes — Mature, gener- 
ally well formed, well netted, generally full slip. Good internal qual- 
ity. Grade defects average 4% misshapened and scars. 


Condition: Grapes — Berries are generally firm and generally firm- 
ly attached. Stems are green to turning brown, Average 3% shat- 
tered berries. Average 3% wet and sticky berries. Decay ranges % of 
1% to 2% average 2° Blue Mold or Gray Mold Rot scattered 
throughout lugs. Cantowpes — Ripe and generally firm. Ground color 
is yellow. Average 8% damage by gray to black surface mold. Ranges 
1 to 4 decayed melons (6 to 22%) in % cartons, in remainder none, 
average 6% Fusarium Rot or Cladosporiam Rot. 


Grade: Each lot — Meets quality requirements but fails to grade 
U.S. No. 1 Table or U.S. No. 1 respectively account of condition. 
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6. Thirty-three cartons of cantaloupes were inspected and cer- 
tified for dumping on July 22, 1977, by the same inspection ser- 
vice. 


7. An informal complaint was filed on September 23, 1975, 
which was within nine months after the causes of action accrued. 


CONCLUSIONS 


By affidavit of its purchasing manager, respondent attempts to 
justify discounting the invoices on the first and third shipment 
because of a drop in the market price between time of shipment 
and arrival. In addition, on the third shipment there is an allega- 
tion that complainant delayed one day in shipping for an un- 
specified reason. As to the second shipment, respondent contends 
that these were the wrong size nectarines. He maintains that all 
these reductions were orally authorized by complainant’s sales- 
man. However, by affidavit of that salesman, complainant cate- 
gorically denies authorizing any reductions for these three ship- 
ments. 


As to the third shipment, the alleged one-day delay is not sig- 
nificant since respondent has made no showing that the parties 
contemplated a particular shipping date. As to the alleged wrong 
size of nectarines in the second shipment, respondent has offered 
no evidence of what the contract called for or what it expected to 
receive. Complainant denies authorizing any reductions. The affi- 
davits relating to the alleged authorizations are of equal weight. 
The respondent has failed to meet its burden of proof that the 
reductions were authorized by complainant or otherwise justified. 
Respondent is therefore liable for the balance due on these three 
invoices ; viz. : $1,140.00. 


As to the fourth shipment of grapes and cantaloupes of July 9, 
1975, respondent alleges an unsatisfactory product on arrival, and 
that the goods were sold for complainant’s account or dumped 
after oral notification to the complainant’s salesman. Again com- 
plainant’s salesman denies authorizing respondent to handle for 
complainant’s account. The inspection certification shows that the 
berries made good delivery; i.e., although showing minor condi- 
tion defects and failure to meet U.S. No. 1 Table Grade, there is 
no persuasive showing in the record that the parties intended that 
they meet any strict grade standards on arrival. We conclude, 
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therefore, that respondent is liable for the amount which it de- 
ducted from the contract price of the grapes, or $1,530.00. 


The cantaloupes were so far deteriorated that they cannot be 
said to have made good delivery. Complainant tacitly admits this 
in its opening statement which mentions that the inspection cer- 
tificate showed good delivery for the berries but does not mention 
the cantaloupes. Complainant points to the inspection tempera- 
ture of 47° to 55° as indicative of abnormal shipping condition. 
We think that a more likely reason for the poor condition of the 
cantaloupes is that, according to the truck driver’s receipt, they 
were loaded at 60° and were ripe to start with. Accordingly, we 
conclude that the cantaloupes did not make good delivery. The 
measure of buyer’s damages for breach of warranty in regard to 
accepted goods is the difference at the time and place of accept- 
ance between the value of the goods accepted and the value they 
would have had if they had been as warranted. (See U.C.C. §§ 
2-714). Respondent has the burden of proving damages. The value 
of the goods accepted may be determined by reference to the gross 
proceeds of a prompt and proper resale. Respondent has furnished 
no accounting which would supply this information. Accordingly, 
we must conclude that respondent has failed to meet its burden of 
proof in regard to damages and is, therefore, liable for the con- 
tract price of the cantaloupes, less the amount already paid, or a 
net of $1,512.00. 


We have before found respondent liable for a total of $1,140 in 
connection with the three shipments between June 18 and June 
24, 1975, and for $1,530 in connection with the shipment or grapes 
on July 9, 1977. Respondent’s total liability to complainant is, 
therefore, $4,182. Respondent’s failure to pay complainant this 
amount is a violation of section 2 of the Act for which repara- 
tion should be awarded with interest. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant as reparation the sum of $4,182 with interest 
thereon at 8 percent per annum from August 1, 1975, until paid. 


Copies of this order shall be served upon the parties. 
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(No. 17,983) 


LAMANTIA-CULLUM-COLLIER & Co., INC. v. SPADA DISTRIBUTING 
Co., Inc. PACA Docket No. 2-4030. Decided August 1, 1977. 


Adjustments or allowances — found to include damages resulting from late 
delivery — Full price protection agreement — failure to prove — Adjusted 
invoice price — failure to pay in full — Reparation awarded 


Where respondent failed to prove a full price protection agreement between 
the parties, and the specific adjustment agreement includes damages 
resulting from complainant’s late delivery, respondent’s failure to pay 
complainant the full adjusted invoice price for the produce in issue is 
in violation of Section 2 of the Act. Respondent is liable to complainant 
for the adjusted price of $8,587.50, less the amount of $4,710.00 already 
paid by respondent thereon, for a total due and owing complainant of 
$3,877.50 for which reparation is awarded. 


George S. Whitten, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act of 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
an award of reparation against respondent in the amount of 
$3,877.50, in connection with a transaction in interstate commerce 


involving a’ truck shipment of onions from Weslaco, Texas to 
Portland, Oregon. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
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complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Although the amount of damages alleged in the complaint ex- 
ceeded $3,000 the parties waived the right to an oral hearing. 
Therefore the shortened procedure provided for in section 47.20 
of the Rules of Practice (7 CFR 47.20) is applicable. Under this 
procedure the verified pleadings of the parties are considered a 
part of the evidence, as is the Department’s report of investiga- 
tion. In addition, the parties were given the opportunity to sub- 
mit further evidence in the form of sworn statements. Respondent 
submitted an answering statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, LaMantia-Cullum-Collier & Co., Inc., is a cor- 
poration whose address is P.O. Box 974, Weslaco, Texas. 


2. Respondent, Spada Distributing Co., Inc., is a corporation 


whose address is 1137 S.E. Union Avenue, Portland, Oregon. At 
the time of the transaction involved herein, respondent was li- 
censed under the Act. 


3. On April 18, 1975, complainant sold to respondent through 
Ball Brokerage Company acting as broker, 350 50-pound sacks 
of jumbo onions and 550 50-pound sacks of large/medium onions 
for $9,775 delivered. 


4. On April 18, 1975, complainant shipped the above described 
onions to respondent in Portland, Oregon. The onions arrived in 
Portland, Oregon on April 23, 1975, and were accepted by res- 
pondent. Pursuant to instructions from respondent, deliveries of 
the onions were made in Portland, Oregon and in Seattle, Wash- 
ington the following day, April 24, 1975. 


5. On April 23, 1975, complainant granted an allowance to 
respondent of 75 cents per sack on the 300 sacks of jumbo onions 
and $1.75 per sack on the 550 large/medium onions. 


6. Respondent has paid complainant $4,710 as the net pro- 
ceeds of the resale of the onions. 


7. The formal complaint was filed on October 20, 1975 which 
was within nine months after the cause of action herein accrued. 
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CONCLUSIONS 


Complainant maintains that subsequent to the arrival of the 
subject onions the parties entered into an agreement whereby 
complainant granted respondent an allowance as set forth in 
finding 5. Complainant submitted an original invoice, dated April 
22, 1975, showing the original price of $11.50 for all of the onions 
shipped. In addition, complainant submitted a sales memo which 
it alleged recorded a conversation with the broker and which re- 
flected a reduction in the invoice prices as stated in finding 5. 
This sales memo was dated April 23, 1975. A corrected invoice, 
also reflecting the adjusted prices was submitted by complain- 
ant and is dated April 25, 1975. Complainant’s documentary sub- 
missions also include a letter from Ball Brokerage Company dated 
April 24, 1975 to complainant, with copy noted to respondent, 
which states as follows: 


“Gentlemen: 
Confirming our phone conversation of today, please reinvoice 
SPADA DISTRIBUTING on the following basis: 


500 LARGE/MEDIUMS at $9.50 DELIVERED PLUS 
25c * 


850 JUMBOS at $10.50 DELIVERED PLUS 25c * 


* 25 cents additional freight charges to cover extra charges 
for four stops in Seattle, Washington, plus Washington truck 
permits. 

Please mark your records accordingly. 


Very truly yours, 
Michael Clutter, 
BALL BROKERAGE COMPANY. 


Respondent does not deny the exchange of communications 
mentioned above, but does deny that they reflect accurately the 
agreement between respondent and complainant. Respondent 
maintains that its agreement with complainant was for continu- 
ing price protection and that the exchange of communications re- 
flecting the specific price adjustment alleged by complainant was 
precipitated by respondent’s statement to the broker on April 
22, 1975; that the market had fallen to a certain point on that 
date. Respondent maintains that contrary to the agreement be- 
tween the parties, complainant granted an allowance in accord- 
ance with the price fall for April 22, 1975 rather than full price 
protection. The record reveals that respondent on April 25, 1975 





1384 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 36 A.D. 1381 


sent the following letter to complainant with a copy to the Ball 
Brokerage Company: 


“Gentlemen: 


As per our agreement, which we realize is well understood, we are 
herewith returning the original of your Invoice No. 4305 as it will 
be adjusted due to market decline and late delivery by the truck. 
We realize there is no problem on this. However, this note is just 
for the purpose of keeping our records straight and correct. 
Settlement will be, of course, forthcoming shortly. 


Very truly yours, 
SPADA DISTRIBUTING CO., INC. 
George Spada.” 


It is of course obvious that this letter can be interpreted as re 
ferring to either full price protection or an agreement that a spe- 
cific adjustment would be made. However, respondent maintains 
that another letter was sent on April 21, 1975 which clearly stated 
that the parties had agreed to full price protection. Complainant 
maintains that it never received the letter of April 21, 1975 and 
had no knowledge of the existence of such a letter until an ex- 
change of telegrams between the parties in June of 1975. Unfor- 
tunately, neither complainant nor respondent furnished a copy 
of the letter of April 21, 1975 for the record, nor is a copy in- 
cluded in the Department’s report of investigation. There is no 
statement in the record from the broker as to whether he did or 
did not receive the letter of April 21, 1975. In addition, although 
respondent clearly stated that the letter of April 21 was a letter 
to Ball Brokerage, it did not specifically maintain that a copy was 
sent to complainant. Respondent’s statement in its answer that 
“Ball Brokerage obviously did not advice complainant of respon- 
dent’s letter of April 21” would seem to indicate that no copy was 
sent to complainant. In addition, even if it were maintained that 
a copy was sent to complainant, the required evidence of the post- 
ing of such a letter, such as would give rise to a presumption of 
receipt, was not submitted by respondent. Accordingly, it is ob- 
vious that the documentation and the statements of both com- 
plainant and the broker are in agreement against respondent's 
contention that there was an agreement for full price protection, 
and we therefore find that the parties entered into an agreement 
for the allowance as stated in finding 5. 


Respondent, in addition, maintains that the shipment was de 
livered one day late. It is clear from the shipping documents that 
delivery was scheduled for April 22, whereas actual delivery was 
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made on April 23. In addition, respondent’s contention that there 
was a specific agreement for delivery on April 22 was not denied 
by complainant and therefore must be taken as admitted. However, 
the April 23 agreement between the parties for a specific adjust- 
ment took place after it was clear that April 22 delivery had not 
been made and therefore we must find that such adjustment 
takes into account any damages which respondent may have re- 
ceived from the late delivery. 


In view of the foregoing, we find that respondent became liable 
to complainant for the adjusted invoice price of $8,587.50 of which 
it has paid complainant only $4,710, leaving a balance due of 
$3,877.50. Respondent’s failure to pay complainant this amount 
is a violation of section 2 of the Act for which reparation should 
be awarded with interest. 


Within thirty days from the date of this order respondent shall 


. pay to complainant, as reparation, the sum of $3,877.50, with in- 


terest thereon at the rate of 8 percent per annum from May 1, 
1975, until paid. 


Copies of this order shall be served upon the parties. 


(No. 17,984) 


R. T. ENGLUND COMPANY v. Jos. NOTARIANNI & Co. and or DAN 
GARCIA BROKERAGE, INC. PACA Docket No. 2-4134. De- 
cided August 4, 1977. 


Lettuce — condition defects — Core temperature — not accountable for 
condition defects — Consignment decision not based upon failure to inform 
of core temperature — Burden of proof — failure to sustain — Dismissal 


Where complainant failed to sustain its burden of proof that its decision 





1386 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 36 A.D. 1885 


to consign the lettuce in issue was based upon respondent’s failure to 
inform it of the core temperature thereof, which would not in itself 
account for the condition defects of the lettuce, the complaint is dismissed, 


Andrew Y. Stanton, Presiding Officer. 
Respondents pro se. 


Decision by Donald A. Campbell, Judicial Of ficer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 
of reparation against respondent Jos. Notarianni & Co. and, in 
the alternative, respondent Dan Garcia Brokerage, Inc., in the 
amouunt of $1,848.29 in connection with a shipment of lettuce in 
interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. Copies of the formal 
complaint were served upon respondents who filed answers there- 
to, denying liability to complainant. 


Since the amount claimed as damages does not exceed $3,000, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to such procedure, 
complainant filed an opening statement, respondent Dan Garcia 
Brokerage, Inc. filed an answering statement, and complainant 
filed a statement in reply. Complainant also filed a brief. 


FINDINGS OF FACT 


1. Complainant, R. T. Englund Company, is a partnership 
composed of Robert T. Englund and Paul W. Englund, whose 
address is P.O. Box 517, Salinas, California. 


2. Respondent, Jos. Notarianni & Co. (hereafter Notarianni), 
is a partnership composed of William Notarianni, Elizabeth Cog- 
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netti, Charles Braida, and the Letizia Notarianni Estate, whose 
address is 703 Wyoming Avenue, Scranton, Pennsylvania. At the 
time of the transaction involved herein, respondent was licensed 
under the Act. 


3. Respondent, Dan Garcia Brokerage, Inc., (hereafter Gar- 
cia), is a corporation whose addyess is P.O. Box 2287, El Gentro, 
California. At the time of the transaction involved herein, respond- 
ent was licensed under the Act. 


4. On June 18, 1975, complainant, by oral contract, sold to 
Notarianni, through Garcia acting as broker, a carload of lettuce 
for $1.75 per carton plus $.35 per carton precooling, $.10 per car- 
ton brokerage and $20.00 for cargo graphic (temperature record- 
er), for a total price of $2,660, f.0.b. 


5. On June 18, 1975, complainant shipped from Salinas, Calif- 
ornia,, to Notarianni in Scranton, Pennsylvania, the kind and 
quantity of produce called for in the contract. 


6. Upon arrival of the shipment on June 27, 1975, it was sub- 
jected to a Federal inspection, which revealed, in pertinent part, 
as follows: 


Condition of Equipment: Temperature controls in operation. 
Products Inspected: LETTUCE, Iceberg type in cartons branded 
“Crisp Eatin Quality Lettuce, Packed and Shipped by R, T. Eng- 
lund Co., Salinas, California, 2 Dozen”. Applicant states 12,000 
cartons. 


Temperature of Product: At doors, top 47°F, bottom 48°F. 


Condition: Heads or portions of heads not affected by decay or 
other condition defects are fresh and crisp. Wrapper leaves: No de- 
cay affecting wrapper leaves only. Head leaves: None in most car- 
tons, 1 to 5 heads in some cartons, average 4% damage by Tipburn. 
Range 1 to 8 heads in % of cartons, none in remainder, average 4% 
damage by discoloration following bruising scattered throughout 
pack and load. Decay ranges 1 to 4 heads per carton, average 9% 
Bacterial Soft Rot and Gray Mold Rot, mostly early stages, some 
well developed affecting 1 to 2 leaves to %4 of head. 


Remarks: Inspection and certificate restricted to product and lading 
to upper 2 layers of load. 


7. On June 30, 1975, Garcia notified complainant of the con- 
dition defects and core temperature of the lettuce as disclosed 
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by the inspection. Garcia also described the temperature at which 
the truck was maintained in transit, as evidenced by the cargo 
graphic, stating that it recorded approximately 33° for 6 days, 
45° for the 7th and 8th days, and 40° for the balance of the travel 
period. At that time, complainant authorized Notarianni to handle 
the produce on consignment. 


8. The lettuce eventually realized net proceeds of $811.71, 
which amount was forwarded to complainant, who accepted it 
as partial payment of the original contract price. The balance of 
$1,848.29 was never paid to complainant, who maintains that such 
sum is presently due and owing. 


9. A formal complaint was filed on December 18, 1975, which 
was within nine months from the time the alleged cause of action 
herein accrued. 


CONCLUSIONS 


There are two essential questions which must be dealt with. 
First, whether respondents failed to provide complainant with 
the core temperature of the subject lettuce, revealed by the June 
27, 1975, Federal inspection ; and second, assuming an affirmative 
response to the first question, whether such failure was material 
to complainant’s assent to Notarianni handling the lettuce on 
consignment. A positive response to both would render the con- 
signment agreement avoidable as to complainant. Victor Produce 
& Kraut Co. v. S & K Farms, Inc., 34 A.D. 1586 (1975) ; Corbin 
on Contracts, section 1600 (1960 Ed.). 


Complainant asserts that, prior to authorizing the consignment, 
it was not informed of the core temperatures of 47°F. top and 
48°F. bottom found by the Federal inspection. In support of this 
assertion, complainant offers the affidavit of its sales manager, 
Pat Gillarde, Jr., who states that Garcia told him of the substan- 
tial condition defects revealed by the inspection and the results 
of the cargo graphic, but did not mention the core temperatures. 
Both respondents deny this allegation. 


As complainant is the party alleging the misrepresentation, it 
bears the burden of proving such misrepresentation by a prepon- 
derance of the evidence. R. T. Englund Co. v. Consumers Produce 
Co., 34 A.D. 1128 (1975). We conclude that the evidence presented 
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by complainant, its assertions in the pleadings and Mr. Gillarde’s 
affidavit, are insufficient to sustain its burden of proof in the 
face of respondents’ denials thereof. 


We would add that, even if complainant were not informed of 
the core temperatures, such would not constitute a material factor 
in its decision to consign the lettuce. This conclusion is based on 
the fact that a core temperature of 47°F. to 48°F. at the time of 
inspection would not, by itself, account for the considerable con- 
dition defects found in the lettuce. 


On the record before us, we can find no violation of section 2 of 
the Act by either respondent named herein, and we therefore con- 
clude that the complaint against both should be dismissed. 


The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 17,985) 


CHARLES B. OsGooD v. CYR BROTHERS MEAT PACKING, INc. PACA 
Docket No. 2-3889. Decided August 11, 1977. 


Order dismissing petition for reconsideration 


George S. Whitten, Presiding Officer. 
Donald R. Quigley, Presque Isle, ME, for complainant. 
Reginald Burleigh, Caribou, ME, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
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order was issued on March 3, 1977, awarding reparation to com- 
plainant Charles B. Osgood, PACA Docket No. 2-3889, against 
respondent in the amount of $9,408.08, and additional reparation 
in the amount of $1,067.38 for fees and expenses. Complainant 
Osgood was one of ten complainants who sought reparation 
against the respondent, all ten claims being combined for pur- 
poses of hearing, decision and order. 


On March 21, 1977, complainant Osgood filed a petition for re- 
consideration, requesting that the order of March 3, 1977, as it 
applied to him, be reconsidered. On April 1, 1977, the March 8, 
1977, the order was stayed, and respondent given an opportunity 
to file an answer to complainant’s petition, which it did on April 
11, 1977. 


In letters dated June 6, 1977, and July 18, 1977, complainant’s 
attorney informed the Department that the matter had been set- 
tled to the satisfaction of the parties, and requested that its Peti- 
tion for Reconsideration be dismissed. Accordingly, the Petition 
for Reconsideration is hereby dismissed. The April 1, 1977, Stay 
Order is also dismissed, and the March 3, 1977, order reinstated. 
The reparation found due in the March 3, 1977, order shall be 
paid within 30 days from the date of this order. 


Copies of this order shall be served uupon the parties. 
5ffl-222reinstated. 


(No. 17,986) 


WASHBURN PoTATO COMPANY v. SAMUEL EUGENE ELSESSER, d/b/a 
ELSESSER’S PRODUCE SERVICE. PACA Docket No. 2-4259. De- 
cided August 12, 1977. 


Contractual obligations — validity of — Novation — failure to prove — 
Reparation awarded 


Where respondent accepted the potatoes in issue and failed to make full pay- 
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ment of the purchase price thereof, respondent is in violation of the 
Act, and is liable to complainant for the account due and owing 
of $4,826.00 for which reparation is awarded. 


Complainant pro se. 
Lester H. Zimmerman, Jr., Lewiston, PA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on April 5, 1976, the complainant 
seeks to recover $4,826.00 which it alleges to be the purchase price 
due and owing for the shipment of two truckloads of seed potatoes 
sold in interstate commerce to respondent, Samuel Eugene Elses- 
ser. Copies of the formal complaint and report of investigation 
were served upon respondent on April 26, 1976. Complainant was 
served with a copy of the report of investigation on April 26, 
1976. Respondent filed an answer to the complaint on May 17, 
1976, denying the substantive allegations of the complaint. Com- 
plaint filed a brief. 


FINDINGS OF FACT 


1. Complainant, Washburn Potato Company is a corporation 
whose address is P.O. Box 158, Washburn, Maine. 


2. Respondent, Samueul Eugene Elsesser, is an individual who 
at the time of the violations alleged herein, was doing business 
under the name of Elsesser’s Produce Service, 510 Harvard 
Street, Lewistown, Pennsylvania. During January, 1975, respond- 
ent sold the inventory, stock and equipment of Elsesser’s Produce 
Service to Richard and Margaret Hafer, doing busuiness as Green 
Elf Distributing. 
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3. At the time of the violations involved herein, respondent 
was operating subject to license under the Act. 


4. On July 23, 1974, in the course of interstate commerce, com- 
plainant sold to respondent, by written contract, three truckloads 
of Certified Blue Tag Kennebec seed potatoes. Each truckload 
was to contain 400 hundredweight of potatoes to be shipped in 
fifty-pound bags at a total purchase price of $5.00 per hundred 
weight plus freight, f.o.b. Maine. 





















5. On March 25, 1975, complainant shipped 760 fifty-pound 
bags of Certified Kennebec seed potatoes by truck, to respondent’s 
place of business. This shipment was received and accepted by 
respondent. 
















6. On April 11, 1975, complainant shipped 760 fifty-pound 
bags of Certified Kennebec seed potatoes, by truck to respondent’s 
place of business. This shipment was received and accepted at 
respondent’s place of business. 








7. Complainant has received no payment for the shipments of 
potatoes described in findings of fact 5 and 6 above. 











8. The informal complaint was filed on September 18, 1975, 
which was within 9 months after the cause of action herein 
accrued. 











CONCLUSIONS 


Complainant alleges that by virtue of the contract executed be- 
tween itself and respondent, respondent is liable for the value of 
the potatoes shipped under the contract. Respondent has replied, 
denied liability, and based his denial on the fact that (a) he ac- 
cepted the March 25, 1975, shipment of potatoes on behalf of 
Green Elf Distributing (hereinafter referred to as assignees), 
(b) he did not receive or accept the April 11, 1975, shipment of 
potatoes and (c) he assigned the potato purchase contract. 























Respondent personally signed the produce contract involved 
herein. Therefore, his obligations under that contract, if com- 
plainant fulfilled its obligations, remain extant regardless of the 
fact that respondent sold the inventory, stock and equipment of 
Elsesser’s Produce Service. Respondent can escape financial lia- 
bility under the contract only if, 1) Complainant agreed to a 
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novation by which the assignees are substituted for respondent as 
party to the contract or, 2) Complainant did not perform its ob- 
ligations under the contract. 


I. Novation 


The agreement entered into between complainant and respond- 
ent constitutes a bilateral contract with rights and duties attach- 
ing to both parties. Respondent could have effectively assigned 
his right to receive the shipment of potatoes to an assignee. Re- 
spondent could also assign the duty to pay for the potatoes to the 
assignee, and if tender of payment were made, complainant was 
bound to accept. If, however, the assignee failed to make pay- 
ment as required by the contract, respondent remained liable for 
the contract price of the potatoes.2 


The only means by which respondent can escape liability result- 
ing from the assignees failure to pay the purchase price for the 
potatoes delivered is to prove the existence of a discharge by nova- 
tion. For a novation to have occurred, complainant musut have 
released “the assignor in consideration of the assignee’s sub- 
stituted performance or promise to perform . . . the intended dis- 
charge by novation must be clear and the obligor must assent.” 3 
In order for a novation to have occurred, there must have been “a 
previous valid obligation, extinguished by a new valid contract, 
effected by substitution of parties or of undertaking, with the 
consent of all the parties the debtor, the creditor, and the third 
party, if any, all intending such result.” 4 Utilizing this measure, 
we turn to the facts of this case to determine if the actions of 
complainant, respondent and assignee can be considered to have 
effectuated a novation. We believe they can not. Intent of the par- 
ties is the major element in determining the existence of a nova- 
tion. Complainant admits it knew of respondent’s hopes to sell his 
business and assign the potato purchase contract. However, there 
is no evidence on the record tending to prove that complainant 
expressly agreed to abrogate the original contract ard substitute a 


1 8 Williston on Contracts §418, (3d ed. 1960); Restatement (second) of Contracts §160(4), 
(1982), 


2 L. Simpson, Handbook of the Law of Contracts, 269 (2d ed., 1965); Ingalls Iron Works 


Co, v, Fruehauf Corp., 518 F.2d 966 (2d Cir., 1965), Chrysler Corp. v. M. Present Co., Inc., 
491 F.2d 820 (7th Cir., 1974), Trans-Bay Engineers and Builders, Inc, v. Lynn, 396 F. Supp. 
265 (D.C, D.C., 1975). 

8 Simpson, supra, 276 §131. 

4 58 American Jurisprudence §10 (2d ed., 1971); Warren Petroleum Corp. v. Federal Power 
Commission, 282 F.2d 312 (10th Cir., 1960), U.S. to Use of Par-Lock Appliers of New Jersey, 
Ine. v. J. A. J. Construction Co., 187 F.2d 584 (8d Cir., 1943). 
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novated agreement. Likewise, it does not appear that complainant 
agreed to substitute the assignee in place of respondent as a party 
to the agreement. There is no evidence that complainant agreed 
to relinquish its contractual claim against respondent, upon de- 
fault by the assignee. Such intent is not to be presumed from 
complainant’s attempts to collect payment from the assignee or 
acceptance of payment for one shipment of potatoes from the 
assignee under another contract not involved herein. General 
Electric Co. v. M. Lombardi, 173 F. Supp. 841 (D.C. D.C., 1959), 
Complainant is basing its claim in this proceeding on the original 
contract as executed in 1974, not a novated agreement. 


II. Performance by Complainant 


Respondent remains liable for the price of the two loads of 
potatoes if complainant performed its contractual obligations. We 
note that while the contract called for shipment of three truck- 
loads of potatoes, the dispute concerns only two truckloads. The 
third shipment apparently was delivered and payment made in 
full. In regard to the potato shipment made on March 25, 1975, 
Lot No. 6897, respondent’s admits the authenticity of his signa- 
ture on the Bill of Lading, demonstrating receipt of that shipment 
of potatoes. Respondent, therefore received and accepted this 
shipment of potatoes and remains liable for the contract price. 


As to the potatoes shipped on April 11, 1975, Lot No. 7109, re- 
spondent denies the authenticity of the receipt signature on the 
Bill of Lading. The potatoes were shipped to, received and ac- 
cepted at respondent’s former business address as the address is 
set forth in the potato purchase contract. There is no evidence on 
the record that any instructions were communicated to complain- 
ant to ship the potatoes to a different address. Therefore, com- 
plainant performed this portion of the contract by delivery to 
respondent’s business address. No payment was made for the 
April 11th shipment and respondent remains liable for the con- 
tract price. 


Therefore, we conclude that respondent’s failure to make pay- 
ment to complainant for the two truckloads of seed potatoes was 
a violation of Section 2 of the Act for which reparation with in- 
terest should be awarded complainant against respondent. 


ORDER 


Within thirty days from the date of this order, respondent 
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Samuel Eugene Elsesser shall pay to complainant as reparation, 
$4,826.C0, with interest thereon at the rate of 8% per annum 
from May 1, 1975, until paid. 


(No. 17,987) 


SANTA CLARA PRODUCE, INC. v. ROTH PRODUCE Co. PACA Docket 
No. 2-3967. Decided August 17, 1977. 


Rejection without reasonable cause — Resale — prompt and proper — 
Damages — measure of, UCC Section 2-706 — Reparation awarded 


Where respondent failed to sustain its burden of proof of breach of war- 
ranty of suitable shipping condition by complainant, respondent’s re- 
jection of the produce in issue was without reasonable cause, respondent 
is liable to complainant as damages in the amounut of $1,938.60 for 
which reparation is awarded. 


Lowell Stanley, Presiding Officer. 
John R. Catlin, Newport Beach, CA, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $1,938.60 in connection 
with a shipment of lettuce in interstate commerce. 


A copy of the Department’s report of investigation was served 
upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto deny- 
ing liability to complainant. 
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Since the amount involved in this proceeding does not exceed 
$3,000.00, the shortened method of procedure provided in section 
47.20 of the Rules of Practice is applicable (7 CFR 42.20). Pur. 
suant to such procedure, the parties were given the opportunity 
to submit additional evidence in support of their respective posi- 
tions by means of verified statements. Neither party did so. Com- 
plainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, Santa Clara Produce, Inc., is a corporation 
whose address is P. O. Box 5006, Oxnard, California. 





2. Respondent, Roth Produce Company, is a corporation whose 
address is 4561 E. Fifth Avenue, Columbus, Ohio. At the time of 
the transaction involved herein, respondent was licensed under 
the Act. 


3. On or about May 20, 1975, in the course of interstate com- 
merce, complainant sold to respondent 1,064 cartons of Arizona 
grown iceberg lettuce at $2.75 per carton, plus 35c cooling, plus 
$20 temperature recorder, F.0O.B., Columbus, Ohio. 


4. On May 20, 1975, pursuant to the foregoing contract, com- 
plainant shipped to respondent by rail, 1,064 cartons of lettuce 
from California, in interstate commerce. The shipment arrived 
at Columbus, Ohio, on May 29, 1975, and respondent was notified 


of its arrival. dl 





5. Upon application of respondent, the lettuce was federally 
inspected in Columbus, Ohio, on May 29, 1975 at 3:00 p.m. The 
results, in relevant part, are as follows: 


Products Inspected: Iceberg type LETTUCE . . . Temberature of 
Product: At doorway top 36 degrees F., bottom 42 degrees F. 
Quality: Clean, generally well trimmed. Head leaves green color. 
Average 92% hard and firm 8% fairly firm. Grade defects range 
from 1 to 4 heads per carton, average 8%, broken midribs and 
mechanical damage. 


Condition: Heads and portions of heads not affected by condition 
defects are fresh and crisp. Wrapper leaves: No decay. Head leaves: 
Damage by tipburn in most samples range from 1 to 2 heads per 
carton, many none, average 4%. In most samples; range from 1 to 6 
heads per carton, some none, average 12%. Bacterial Soft Rot, gen- 
erally in advanced stage. 
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Grade: Meets quality requirements but fails to grade U. S. No. 1 
92% hard and firm only account condition. 


Remarks: Inspection and certificate restricted to produce in all 
layers between doors and upper 2 layers of 1 stack adjacent door- 
ways each end of car. 


6. Based upon these inspection results, respondent notified the 
complainant of its rejection of the load of lettuce. 


7. Following respondent’s rejection, complainant consigned 
the load of lettuce to Quaker City Produce Company in Phila- 
delphia, Pennsylvania. A second Federal inspection of the lettuce 
was made on June 8, 1975, at 2:30 p.m. in Philadelphia, Pennsyl- 
vania. The results in pertinent part were as follows: 


Temperature of product: At doorways, top 87 degrees F., bottom 
88 degrees F. 


Heads or portion of heads not affected by condition factors are 
fresh and crispy. 


Condition: Wrapper leaves: Decay averages 2%. Head leaves: Dam- 
age by reddish discoloration following bruising in most cartons 
range from 1 to 6 heads, in come cartons none, average 10%, includ- 
ing 2% serious damage scattered throughout pack. Decay in most 
cartons ranges from 2 to 5 heads, in many cartons none, average 9%. 
Decay affecting wrapper and head leaves chiefly Bacterial Soft Rot 
and Watery Soft Rot in various stages affecting from 1 to 4 outer 
leaves up to an entire head. 


Remarks: Inspection and certificate restricted to product and lading 
in upper 3 layers of load. 


8. The total net proceeds paid to complainant upon resale of 
the lettuce was $1,379.80. Complainant is demanding a sum of 
$1,938.60 as the balance owed, no part of which has been paid by 
respondent to complainant. 


9. The formal complaint was filed on September 19, 1975, 
which was within nine months after the cause of action herein 
accrued. 


CONCLUSIONS 


It is undisputed that respondent rejected the shipment of let- 
tuce after the inspection on May 29, 1975. Therefore, we turn to 
the principal issue: Was respondent’s rejection of the lettuce 
without reasonable cause? 
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Concerning a rejection without reasonable cause, the determin. 
ing factor is whether the product was abnormally deteriorated o 
arrival at the receiver’s warehouse, in breach of the good delivery 
standards and thus in violation of the warranty of suitable ship 
ping condition. It must be determined if the lettuce met goo 
delivery standards and thus was not abnormally deteriorated a 
the time of its arrival at the contract destination. 


Respondent takes the position in its answer that the inspection 
on May 29, 1975, showing 12% decay in the head leaves, is con. 
clusive evidence that the lettuce failed to meet the good delivery 
standards for lettuce, as set forth in the regulations (7 CFR 
46.44), and that the lettuce was therefore abnormally deterio. 
rated, in breach of the warranty of suitable shipping condition 
which accompanied this f.o.b. sale. (See, 7 CFR 46.43(i) and 
(i)). However, it must be noted that this inspection was r 
stricted to “produce in all layers between doors and upper 2 layers 
of 1 stack adjacent doorways each end of car.” The results of the 
later inspection on June 3, 1975, which was of greater scope than 
the first inspection and was restricted “to product and lading in 
upper 3 layers of load”, revealed head leaf decay at an average of 
9%, or 3% less decay than revealed by the first inspection. 


Based upon the evidence before us, we conclude that the re 
sults of the second inspection is to be awarded more weight as 
reflecting condition of the lettuce at time of arrival than is the 
result of the first more restricted inspection. We would point out 
the second inspection was five days after the first, and the let- 
tuce would be expected to have further deteriorated during that 
period. This leads us to conclude that five days previous to the 
second inspection the lettuce was within the five percent decay 
range permitted by good delivery standards as provided by 7 CFR 
46.44.1 Where goods are rejected the shipper has the burden of 
proving that the goods complied with the contract. Bud Antle In. 
v. The Bohack Corporation, 32 A.D. 1589. Based upon the evidence 


1 The regulations (7 CFR 46.44) provide in part that “Unless otherwise agreed to between 

the contracting parties “Good Delivery in connection with f.o.b, contracts of purchase and sale 

means that the commodity meets the requirements of the contract at the time of loading a 

sale and, if the shipment is handled under normal transportaton service and conditions, wil 

meet the following additional requirements on delivery at the contract destination: 

(a) Lettuce... 

(2) The contract does not specify U.S. grade or percentage of condition 
defects, the lettuce at desination may contain a maximum of 15 percent by 
count, of the heads in any lot which are damaged by condition defects, includ- 
ing therein no more than 9 percent serious damage of which not more than 5 
percent may be decay affecting any portion of the head exclusive of wrapper 
leaves.”” 
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before us, we conclude the complainant has met that burden in 
this case. Therefore, we conclude that respondent’s rejection was 
without reasonable cause, in violation of section 2 of the Act. In 
addition there is a question regarding the possible voiding of the 
warranty of suitable shipping condition due to abnormal transit 
time from Oxnard, California to Columbus, Ohio. Complainant’s 
analysis of evidence submitted by respondent seems to suggest 
that the nine day interval from May 20, 1975 to May 29, 1975 
was abnormal. However, there is no need to reach this issue as the 
case has been decided on other grounds. 


In the matter of damages, the Uniform Commercial Code, sec- 
tion 2-708, provides that, in general, the measure of damages, 
where shipment is rejected without reasonable cause, is the dif- 
ference between the contract price and the market value of the 
goods at the time and place of tender, plus any incidental dam- 
ages allowed. In the alternative, a seller may seek to establish his 
damages by making a prompt and proper resale of the goods. If 
such a resale is made, section 2-706, Uniform Commercial Code, 
provides that the seller may recover an amount equal to the dif- 
ference between the contract price and the proceeds from the re- 
sale. Complainant in the present action alleges that the lettuce 
involved herein was promptly and properly resold and asserts that 
it should recover the difference between the proceeds from the 
resale and the contract price. 


We are of the opinion that the evidence in the record is suf- 
ficient to establish that under the circumstances brought about by 
respondent’s rejection, the resale was made in a prompt and 
proper manner, and therefore complainant’s damages can be cal- 
culated under the resale provisions of the Uniform Commercial 
Code, section 2-706. Complainant received the sum of $1,379.80 
from the load of lettuce leaving a balance from the contract price 
of $1,938.60. We conclude therefore, that respondent is liable to 
complainant for the difference between the price received for the 
lettuce and the contract price, or the sum of $1,938.60. Respond- 
ent’s failure to pay complainant this amount is a violation of sec- 
tion 2 of the Act, for which reparation should be awarded with 
interest. 


ORDER 


Within thirty days from the date of this order, respondent shall 
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pay to complainant as reparation $1,938.60 with interest thereon 
at the rate of 8% per annum from July 1, 1975 until paid. 


Copies of this order shall be served upon the parties. 





(No. 17,988) 


In re SAM LEO CATANZARO, d/b/a SAM CATANZARO Co, PACA 
Docket No. 2-3444. Decided August 19, 1977. 


Order denying request to backdate removal of stay 


Bonnie Luken, for complainant. 
J. Douglas McVay, Phoenix, AZ, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


Pursuant to respondent’s request, the Order entered on Janu- 
ary 21, 1976, revoking respondent’s registration was stayed by 
the Judicial Officer on February 3, 1976, pending the outcome of 
the proceedings for judicial review. On July 21, 1977, the Judicial 
Officer removed the stay and reinstated the revocation order “to 
take effect 11 days after the date herein.” 


By letter dated July 27, 1977, respondent requests that 
the removal of the stay be backdated so that the revocation order 
would have become effective March 21, 1977, on the grounds that 
respondent ceased operating on the 7th day after the entry of the 
order denying his petition for rehearing in the Court of Appeals. 
Complainant filed its opposition to respondent’s request on Av 
gust 17, 1977. 


It is not the practice of this Department to backdate orders or 
their effective dates. Since respondent requested a stay from the 
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Judicial Officer, it was respondent’s obligation to advise the Judi- 
cial Officer when its court proceedings were concluded. In the ab- 
sence of any communication from respondent, the stay was not 
removed until after the time for filing a petition for a writ of cer- 
tiorari had expired. 


Under the Act, when a license has been revoked, there are im- 
portant collateral consequences for specified periods not only to 
the respondent, but also to any person who is or has been responsi- 
bly connected with the respondent (7 U.S.C. 499d, 499h). It would 
impose an unwarranted administrative burden on complainant to 
have to determine whether all persons responsibly connected with 
a licensee whose license was revoked voluntarily complied during 
some prior period with the proscriptions of the Act that would 
have been in effect had the revocation order been effective earlier. 
Complainant states in this respect (Opposition to Respondent’s 
Motion, p. 2): 


Establishment of the principle that decision and orders may be 
back-dated, would serious!y tax the investigative capabilities of the 
Department to ascertain the truth of such allegations. The investiga- 
tive staff is not now equipped to ascertain the truth of allegations 
that any particular respondent has ceased actively engaging in busi- 
ness. 


Accordingly, respondent’s request is denied. It should be noted 
that respondent is in no different position than many other re- 
spondents who cease engaging in business before administrative 
orders are issued, and the effective date of the orders is never 
backdated in such cases. See, e.g., In re George Steinberg & Son, 
d2 Agr Dee 236 (1973), affirmed sub. nom. George Steinberg & 
Son, Lue. v. Butz 491 F.2d 988 (C.A. 2), certiorari denied, 417 


(No. 17,989) 


SENINI ARIZONA, INC. v. THE KUNKEL COMPANY, INC. PACA 
Docket No. 2-4006. Decided August 19, 1977. 


Contract — breach of — Rejection — with reasonable cause ~ Net pro- 
ceeds of resale ~— payment of discharging obligation ~ Dismissal 
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Where complainant breached the contract with respect to the lettuce in issue, 
respondent’s rejection thereof was the reasonable cause, and respondent 
has paid complainant the net proceeds of resale, the complaint is dis. 
missed, 


Lowell Stanley, Presiding Officer. 
John R. Catlin, Newport Beach, CA, for complainant. 
Charles Chorna, Century City, CA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricul: 
tural Commodities Act of 1930 as amended (7 U.S.C. 499a et seq.), 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $2,726.19, in connection 
with a shipment of lettuce in interstate commerce. 


A copy of the Department’s report of investigation was served 
upon each of the parties along with a supplemental report of in- 
vestigation. A copy of the formal complaint was served upon re 
spondent, which filed an answer thereto denying liability to com- 
plainant. 


Since the amount claimed in the formal complaint does not ex- 
ceed $3,000, the shortened method of procedure provided in section 
47.20 of the Rules of Practice (7 CFR 47.20) is applicable. Pur- 
suant to such procedure the parties were given the opportunity to 
submit additional evidence in support of their respective positions 
by means of verified statements. Complainant filed an opening 
statement. Respondent filed an answering statement to which 
complainant filed a statement in reply. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, Senini Arizona Inc., is a corporation whose 
address is P.O. Box 5450, Yuma, Arizona. 


2. Respondent, The Kunkel Co., Inc., is a corporation whose 
address is Cambridge Towers, Hopkins, Minnesota. At the time of 
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the transaction involved herein, respondent was licensed under 
the Act. 


8. On February 27, 1975, in the course of interstate commerce, 
complainant sold to respondent a shipment of 1,064 cartons of Ice- 
burg type lettuce, F.O.B., invoice price totaling $3,158.80. 


4, The load of lettuce was inspected by a broker, Mr. Bernie 
Salisch, authorized representative of the Kunkel Company, on 
February 27, 1975. 


5. The load of lettuce arrived at respondent’s place of business 
on March 6, 1975. A federal inspection was conducted on March 
6, 1975 in Minneapolis, Minnesota at 2:25 p.m. Such inspection 
revealed in pertinent part: 


Products Inspected: Iceburg Type LETTUCE in cartons printed 
“Fort Bowie 2 Doz. Lettuce The Woods Co, Inc. Yuma, Arizona.” 
Applicant states carton contains 1,064 cartons. 


Temperature of Product: At doors, bottom 36°F., top 36°F. 
Quality: Stock in approximately half of samples fairly clean, re- 
mainder slightly dirty; generally fairly well trimmed; outer head 
leaves green color. Average 88% hard; 12% firm. Grade defects 
from 6 to 12 heads per carton, average 35%, chiefly broken midribs 
and poorly trimmed (7 to 12 wrapper leaves). 

Condition: Heads or portions of heads not affected by condition 
factors are fresh and crisp. Wrapper leaves: No decay. Head Leaves: 
Average 2% serious damage by rusty brown discloration affecting 
midribs and veins. Average 3% damage by yellow to brown dis- 
cloration. No decay. 


Grade: Fails to grade U.S. No. 1, 88% hard, 12% firm account 
grade defects. 


Remarks: This inspection is restricted to product in upper 2 layers 
of load 


6. On or about March 10, 1975 complainant was notified of re- 
spondent’s rejection of the load of lettuce. Respondent then gave 
the load of lettuce to Joe Delisi Fruit Co., St. Paul, Minnesota to 
handle on a consignment basis. 


7. Respondent paid complainant $432.61 in net proceeds on the 
above transaction, leaving a balance of $2,726.19, no part of which 
has been paid by respondent to complainant. 


8. The formal complaint was filed on September 2, 1975, 
which was within nine months after the cause of action accrued. 
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CONCLUSIONS 


There is no dispute but that respondent’s broker, Mr. Bernie 
Salisch, personally inspected a lot of lettuce prior to shipment to 
respondent, and at the time of his personal inspection, Salisch was 
satisfied that the lettuce was the quality desired by respondent. 
Upon arrival of the lettuce in Minnesota, respondent rejected the 
lettuce because of the defects as evidenced by the federal inspection 
report. 


Respondent contends that the lot of lettuce which arrived in 
Minnesota was not the lot that Mr. Salisch inspected, and that the 
quality of this lot of lettuce was not comparable to that which was 
contracted for. Complainant contends that respondent received 
the same lettuce as inspected by Salisch and that grade defects 
which were present upon inspection on March 6, 1976 were pres- 
ent at the time of inspection. Complainant contends that there was 
no holdover lettuce present at the time of Mr. Salisch’s inspection, 
and that Salisch approved and inspected the lettuce received and 
that the lettuce viewed was merchantable. 


In an affidavit presented as part of the respondent’s answering 
statement, Mr. Salisch contended that he personally inspected the 
lettuce between 10 a.m. and 12:00 noon on February 27, 1975. He 
states that he examined lettuce of “excellent quality” and told com- 
plainant he only wanted loads of lettuce that arrived at the time 
of his inspection. Mr. Salisch contends that given his experience 
and background he would not buy lettuce of the quality that later 
arrived at respondent’s place of business. In view of Mr. Salisch’s 
document as submitted, and upon examination of complainant's 
evidence, we conclude that complainant has not met its burden of 
proof regarding the identity of the lettuce inspected and delivered, 
and respondent has adequately sustained its contention that the 
produce received was not the produce inspected. Kirby and Little 
Packing Company v. United Produce Company, 16 A.D. 1066 
(1975). 


We conclude therefore, that the load of lettuce inspected by re 
spondent’s broker was not the load of lettuce delivered to respond- 
ent, and that complainant breached the contracts and respondent's 
rejection of the lettuce delivered was proper. 


It follows from the conclusions reached above, that since there 
was a breach of contract established as to complainant, respondent 
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is not liable for the purchase price of the lettuce. Respondent has 
heretofore paid to complainant the net proceeds of the resale of 
$432.61. Since respondent rejected the carload with reasonable 
cause, the complaint should be dismissed. 


The complaint is dismissed. 


Copies of this order shall be served upon the parties. 





(No. 17,990) 


S&H PACKING Co., INC. v. H. R. BUSHMAN & SONS, INC., St. LOUIS 
BANANA AND TOMATO Co., INC. INDEPENDENT FRUIT AND PRO- 
DUCE CO., and FRANKLIN PRODUCE Co. PACA Docket No. 
2-3583. Decided August 25, 1977. 


Broker — authority of — Deductions or allowances — unauthorized allow- 
ances — Consignment — unauthorized — Contract — unauthorized modi- 
fication of — Contract price — failure to pay in full ~ Implied warranty 
— failure to prove breach of — Damages — measure of — Reparation 
awarded 


Where respondents violated Section 2 of the Act as found herein and com- 
plainant suffered damages as a result of such violations, respondent 
Bushman is liable to complainant for $1,551.30, respondents Independent 
Fruit and Produce Co., and Bushman & Sons are jointly and severally 
liable to complainant for $73.80, and respondents St. Louis Banana and 
Tomato Co., Inc., and Bushman & Sons, are jointly and severally liable 
to complainant for $738.40, for which reparation is awarded, respec- 
tively. 


The complaint against respondent Franklin Produce Co. is dismissed. 
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Edward J. Barron, Presiding Officer. 
John R. Catlin, Newport Beach, CA, for complainant. 
Respondents pro se. 


Decision by Donald A. Cainpbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a rep- 
aration award against respondents, jointly or severally, in the 
amount of $2,719.95, in connection with the shipment of two truck 
loads of perishable produce in interstate commerce. 


A copy of the Department’s report of investigation was served 
upon each of the parties. A copy of the formal complaint was 
served upon all respondents. Respondents, Independent Fruit and 
Produce, Co., H. R. Bushman & Sons, Inc., and St. Louis Banana 
and Tomato Co., Inc., each filed an answer to the complaint, deny- 
ing liability. Respondent, Franklin Produce Co., filed an answer 
with a check made payable to complainant for the amount in dis- 
pute regarding the produce handled by Franklin Produce Co. The 
answer granted complainant full authority to cash the check. Since 
the amount claimed in the formal complaint does not exceed 
$3,000, the shortened method of procedure provided in section 
47.20 of the Rules of Practice (7 CFR 47.20) is applicable. Pur- 
suant to such procedure the parties were given the opportunity to 
submit further evidence in the form of sworn statements but none 
did so. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, S&H Packing Co., Inc., is a corporation whose 
address is 51( East Olympic Boulevard, Los Angeles, California. 
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2. Respondent, H. R. Bushman & Son, Inc., is a corporation 
whose address is No. 54 Produce Road, St. Louis, Missouri. At the 
time of the transactions involved herein this respondent was li- 
censed under the Act. 


3. Respondent, St. Louis Banana and Tomato Co., Inc., is a 
corporation whose address is No. 76-78-80 Produce Road, St. 
Louis, Missouri. At the time of the transactions involved herein 
this respondent was licensed under the Act. 


4, Respondent, Independent Fruit and Produce Co., is a cor- 
poration whose address is No. 64-66 Produce Road, St. Louis, Mis- 
souri. At the time of the transactions involved herein this respond- 
ent was licensed under the Act. 


5. Respondent, Franklin Produce Co., is a corporation whose 
address is No. 3-5 Produce Road, St. Louis, Missouri. At the time 
of the transactions involved herein this respondent was licensed 
under the Act. 


6. On April 19, 1974, in the course of interstate commerce, 
complainant shipped a truck load of produce, loaded on Miller 
Truck No. 634-447, f.o.b. Nogales, Arizona. The produce was dis- 
tributed as follows: Respondent, Independent Fruit, agreed to 
purchase from complainant and accepted 216 crates of 6x7 toma- 
toes, 270 crates of 6x6 tomatoes and 173 cartons of bell peppers. 
Respondent, Franklin Produce, agreed to purchase from complain- 
ant and accepted 84 crates of 6x6 tomatoes, 198 crates of 5x5 
tomatoes, and 54 crates of 6x7 tomatoes. The remainder of the 
shipment was purchased by Biederman and Gershon, Inc., not a 
party to this proceeding. 


7. Independent Fruit remitted $4,950.20 and Franklin Produce 
remitted $2,329.80, to Bushman, for the produce described above. 
Franklin also remitted $75.60 to complainant, as payment in full 
of the disputed amount. 


8. On April 23, 1974, in the course of interstate commerce, 
complainant shipped a truck load of 1,280 crates of tomatoes, load- 
ed in Wyatt Asher Truck No. 610-4387, f.o.b. Nogales, Arizona. 
On or before April 25, 1975, respondent, St Louis Banana, agreed 
to purchase the tomatoes from complainant and accepted delivery, 
thereof. St. Louis Banana remitted $9,258.60 to Bushman in pay- 
ment therefor. 


9. Bushman, Inc., subtracting freight charges of $1,189.60 and 
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brokerage fees $128, from the $9,258.60 St. Louis Banana pro- 
ceeds, remitted $7,941.00 to complainant. 


10. Bushman, Inc., subtracting freight charges of $677.95 and 
brokerage fees of $48.60, from the $4,950.20 Independent Fruit 
proceeds, remitted $4,223.65 to complainant. 


11. Bushman, Inc., subtracting freight charges of $299.40 and 
brokerage fees of $25.90, from the $1,797.20 Biederman and Gers- 
hon, Inc. proceeds, remitted $1,562.60 to complainant. 


12. Bushman, Inc., subtracting freight charges of $208.70 and 
brokerage fees of $25.90, from the $1,797.20 Biederman and Gers- 
hon, Inc. proceeds, remitted $1,562.60 to complainant. 


13. The contract of sale with Independent Fruit called for 173 
cartons of U.S. No. 1 “Laguna Brand” peppers as follows: 77 car- 
tons large, 67 cartons medium, 29 cartons small. 


14. The contract of sale with St. Louis Banana required % 
percent U.S. No. 1 pink tomatoes. 


15. On April 25, 1974, a Federal inspection was made of 30 
crates of tomatoes from the April 23 shipment at 10:20 a.m. at the 
store of St. Louis Banana. The inspection certificate reads, in 
part, as follows: “Average approximately 10% turning to pink 
and 80% light red to red. From 9 to 15%, average 12% soft de 
cay, Watery Rot in advanced stages . . . fails to grade USS. No.1 
on account of condition.” 


16. On April 22, 1974, a Federal inspection was made of 1783 
cartons of sweet peppers from the April 19 shipment at 9:20 a.m. 
at the store of Independent Fruit. The inspection certificate reads, 
in part, as follows: “In most cartons from 4 to 12%, in many none, 
average 4% turning red. Average 2% decay.” 


17. Independent Fruit informed Bushman by telephone of the 
April 22 inspection and of its dissatisfaction with the condition of 
the peppers. Bushman gave Independent permission to sell the 
peppers on consignment and to remit the proceeds to Bushman. 


18. St. Louis Banana informed Bushman by telephone of the 
April 25 inspection and of its dissatification with the condition of 
the tomatoes. Bushman granted an allowance by reducing the bal- 
ance to $9,378.60, which includued freight. 


19. The formal complaint was filed on September 30, 1974, 
which was within 9 months after the causes of action accrued. 
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CONCLUSIONS 


Respondent, H. R. Bushman & Son, Inc., acted as broker for the 
complainant in negotiating a contract for the sale of tomatoes and 
peppers to Independent Fruit and had authority to collect the pro- 
ceeds and remit the balance to complainant.1 The contract terms 
for the tomatoes and peppers are specified in both the April 18, 
1974, Brokers Standard Memorandum of Sale (No. 189) and com- 
plainant’s invoice of April 26, 1974 (No. 13595). Respondent, In- 
dependent Fruit, accepted the produce described in the above doc- 
uments. It is, therefore, liable for the full contract price of 
$5,024.00 less brokerage fees ($48.60) and damages occasioned by 
breach of warranty. The April 22, 1974, Federal inspection does 
not substantiate a breach of warranty. Independent Fruit paid 
Bushman, acting as complainant’s agent, $4,950.20 for the produce. 
This payment to Bushman constitutes payment to complainant. 
Independent Fruit’s failure to pay the balance on the contract 
price, $73.80, constitutes a violation of section 2 of the Act. As 
noted in the next paragraph, Bushman is also jointly and severally 
liable, with Independent Fruit, for the $73.80. 


We find from the weight of the evidence that Bushman, acting 
without authority from S&H Packing Co., granted Independent 
Fruit permission to sell the peppers on consignment. The evidence 
does not demonstrate that Bushman had any actual or implied 
authority to grant this deviation from the contract. Complainant 
did not vest Bushman with any apparent authority nor has com- 
plainant ratified Bushman’s allowance. Adam v. Phillips, 31 A.D. 
1200 (1972), McRae v. Patt Brokerage, 20 A.D. 1176 (1961). 
Such conduct on the part of Bushman constitutes a violation of 
section 2 of the Act. Therefore, Bushman is liable to complainant 
for $535.50, which includes the $73.80 noted above, and represents 
the difference between the contract price for the peppers ($1,826) 
and the net proceeds ($1,290.50) from the unauthorized consign- 
ment sale. 


Respondent, H. R. Bushman & Son, Inc., acted as broker for 


1 Language, demonstrating a brokerage relationship between H. R. Bushman and S&H Pack- 
ing, may be found in the following documents: Brokers Standard Memorandum of Sale #189 
and #208 (4/18/74 and 4/23/74); AMS Inspection Certificates #031028 and #031054 (4/22/ 
4 and 4/25/74); the answers of H. R, Bushman (10/25/74) and Independent Fruit (10/25/ 
14); and Exhibits 3, 7, 9, 12, 18, 14 and 16 attached to the October 18, 1974, report of investi- 
gation, The above memoranda of sale also show that Bushman had authority to collect and remit 
to complainant. Those two documents state: ‘“‘We [Bushman] invoicing for shippers’ account.” 
Complainant did not timely object to that condition. 
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complainant in negotiating a contract for the sale of tomatoes to 
respondent, St. Louis Banana, and had authority to collect the pro- 
ceeds and remit the balance to complainant. The terms of this con- 
tract are specified in the April 23, 1974, Brokers Standard Mem- 
orandum of Sale (No. 203); received by complainant without 
timely objection. St. Louis’ acceptance of the 1,206 lugs made it 
liable for the full contract price of $9,997, which includes a $63.00 
palletization fee, less damages resulting from breach of any im- 
plied warranty. The extremely limited Federal inspection of April 
25, 1974, on 30 lugs out of 1,280 lugs, 2.3% of the entire load, can- 
not be relied on to demonstrate, by a preponderance of evidence, 
breach of an implied warranty. St. Louis paid $9,258.60 to Bush- 
man, as collecting agent for complainant; $738.40 less than the 
above contract price. St. Louis’ failure to pay the remaining bal- 
ance of the contract price constitutes a violation of section 2 of the 
Act. As noted in the next paragraph, Bushman is also jointly and 
severally liable, for the $738.40, with St. Louis Banana. 


St. Louis and Bushman both allege a subsequent modification of 
the contract, whose terms are contained in Memorandum No. 203. 
Assuming, without finding, that Bushman had authority to nego- 
tiate a modification of the existing contract, that authority was 
expressly limited by the principal, complainant, to authority to 
negotiate at, or better than, the prices listed in paragraph 6 of 
Bushman’s answer. Bushman negotiated a contract of sale with 
St. Louis for less than the price Bushman admits complainant was 
willing to accept. Complainant is not bound by the expressly unau- 
thorized modification evidenced by the May 21, 1974, Bushman 
invoice. 


Bushman, a second time, attempted to negotiate a modification 
of the aforementioned contract. However, Bushman affirms in its 
answer that St. Louis “. . . refused to discuss any other renun- 
ciation for this load.” We find that no subsequent modification of 
the contract has been demonstrated by a preponderance of the 
evidence. St. Louis is liable to complainant on the terms of the 
original contract described in Memorandum No. 203. Moreover, 
Bushman is liable to complainant for the unauthorized allowances 
granted this buyer. Adam, supra; McRae, supra. Bushman granted 
the following unauthorized allowances: $692, for the 5x5-5x6, 2 
layer pink tomatoes; $270, for the 6x6, 3 layer pink tomatoes; 
$638, for the 6x6, 3 layer pink tomatoes; and $228, for the 7x7, 3 
layer pink tomatoes. Such conduct on the part of Bushman consti- 
tutes a violation of section 2 of the Act. As a result of such conduct 
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Bushman is liable to complainant for $1,828, the total amount of 
the unauthorized allowances, which includes the $738.40 for 
which both Bushman and St. Louis are jointly and severally liable. 


Thus, Bushman is liable to complainant for the total of the un- 
authorized allowances granted Independent Fruit and St. Louis 
Banana. Those respondents are in turn secondarily liable to com- 
plainant for the differences between the amounts each paid Bush- 
man and the original contract prices.2 This resolution compen- 
sates complainant for Bushman’s violations of section 2 of the Act 
and makes St. Louis and Independent Fruit accountable for their 
contractual arrangements. 


Brokers are liable for unauthorized allowances even though 
brokerage fees may represent a small fraction of this potential 
for liability. This policy inhibits brokers from exceeding the scope 
of their authority and encourages the reduction of authorizations 
to writing, and the delivery of those writings to the parties. 


Imposition of this relatively high liability operates to foster the 
brokerage business. With knowledge that they are afforded pro- 
tection against the unauthorized use of funds or modification of 
contract terms, buyers and sellers need not hesitate to rely on 
brokers to facilitate their operations. This liability is in accord 
with § 46.28 of the Regulations under the Act (7 CFR 46.28) as 
it penalizes brokers for failing to prepare in writing, and deliver 
promptly, properly executed memoranda of sale. 


ORDER 


Within 30 days from the date of this order, respondent H. R. 
Bushman & Sons, Inc., shall pay to complainant, as reparation, 
$1,551.30, with interest thereon at the rate of 8 percent per an- 
num from June 1, 1974, until paid. 


Respondents, Independent Fruit and Produce Co. and Bushman 
& Sons are jointly and severally liable for $73.80. Within 30 days 
1 from the date of this order, these respondents, jointly or sever- 


-sh 

2 Bushman charged St. Louis and Independent Fruit for freight, even though both contracts 
were f.0.b, Since it does not appear that Bushman’s authority to charge for freight derived from 
complainant, the payments received by Bushman, from Independent Fruit and St. Louis 
Banana, must be regarded as payments on the contract price. This explains the discrepancy 
between the amounts which this opinion finds due from Independent Fruit and St. Louis, 
= the allowances which Bushman granted each of them. 

. 240 
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ally, shall pay to complainant, as reparation, $73.80, with inter- 


est thereon at the rate of 8 percent per annum from June 1, 1974, 
until paid. 


Respondents, St. Louis Banana and Tomato Co., Inc., and Bush- 
man & Sons are jointly and severally liable for $738.40. Within 
30 days from the date of this order, these respondents, jointly or 
severally, shall pay to complainant, as reparation, $738.40, with 


interest thereon at the rate of 8 percent per annum from June 1, 
1974, until paid. 


The complaint against Franklin Produce Co. is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 17,991) 


G & S PRoDucE Co., INc. v. SoL SALINS, INc. PACA Docket No. 
2-4308. Decided August 26, 1977. 


Suitable shipping condition — breach of warranty of — Rejection with 
reasonable cause — Dismissal 


Where complainant breached the contract with respect to the suitable ship- 
ping condition of the lettuce in issue and respondent’s rejection thereof 
was with reasonable cause, the complaint is dismissed. 


Counterclaim — dismissal of 
Respondent’s counterclaim for inspection fees at destination is disallowed 
and the counterclaim is dismissed. 
George L. Aubrey, Presiding Officer. 


Western Growers Ass’n., for complainant. 
Howard B. Silberg, Arlington, VA, for respondent. 
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Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act of 1930, as amended (7 U.S.C. §§499a et 
seq.). A timely complaint was filed in which complainant seeks 
an award of reparation against respondent in the amount of $2,- 
616.56 in connection with a transaction in interstate commerce 
involving a rail shipment of one carload of lettuce from an Ariz- 
ona shipping point to Washington, D.C. 


A copy of the Report of Investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, who filed an answer de- 
nying liability and countreclaiming for $26.00 inspection fees. 


Complainant filed a reply to the counterclaim. The amounts 
claimed in the formal complaint and counterclaim are less than 
$3,000.00. Therefore, the shortened procedure provided in sec- 
tion 47.20 of the Rules of Practice (7 CFR 47.20) is applicable. 
Under this procedure, the verified pleadings of the parties are con- 
sidered a part of the evidence in the case, as is the Department’s 
report of investigation. In addition, complainant filed an opening 
statement. Respondent moved to strike complainant’s opening 
statement because of late filing, which motion was denied by the 
Presiding Officer in the interest of making as complete a record 
as possible. Respondent took exception to the Presiding Officer’s 
ruling. The Rules of Practice provide (7 CFR 47.20(j)) for a 
waiver of the right to file a document by a party who does not 
file within the time prescribed. The Rules also provide that the 
time for filing of any document may be extended by the examin- 
er if, in the examiner’s judgment, there is good reason for the 
extension (7 CFR 47.25(b)). Although the usual practice is to 
grant extensions on the request of a party, the rules (section 
47.25(b)) do not restrict the examiner to this practice, and a 
document filed late may nevertheless be received in evidence by 
the examiner. (See 7 CFR 47.11(c)). Respondent had full oppor- 
tunity to file evidence in rebuttal to the opening statement, and 
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we see no reason in this instance why the examiner’s ruling should 
not be allowed to stand. 


Both parties were given opportunity to file a brief, however, 
only complainant did so. 


FINDINGS OF FACT 


1. Complainant, G & S Produce Co., Inc., is a corporation 
whose address is P.O. Box 552, Somerton, Arizona. 

2. Respondent, Sol Salins, Inc., is a corporation whose address 
is 1325 Fifth Street, N.E., Washington, D.C. At the time of the 
transaction involved herein, respondent was licensed under the 
Act. 


5. On January 28, 1976, pursuant to oral contract, complain- 
ant shipped from Arizona to respondent in Washington, D.C. by 
rail, one carload (1,064 cartons) of lettuce. The terms of the con- 
tract were $2.25 per carton plus cooling, brokerage, and temper- 
ature recording device, f.o.b. shipping point, for a total invoice 
price of $2,946.00. Federal-state inspection at shipping point 
showed the shipment to be “U.S. No. 1 — defects average within 
tolerance, including 1% soft.” 


4. This car arrived in Washington on or about February 6, 
1976, and received Federal inspection at 8 a.m. on that date. This 
inspection showed: 


Quality: Clean, fairly well trimmed and green color. Average 87% 
hard or firm, 18% fairly firm. Grade defects average 6% mechanical 
damage. 

Condition: Heads or portion of heads not affected by condition 
defects are fresh and crisp. Head leaves: 3 to 9 heads per carton 
average 26% serious damage by Rusty Rib affecting midribs and 
veins. Average 6% damage by reddish discoloration following bruis- 
ing throughout pack. No decay. 


Grade: Meets quality requirements but fails to grade U.S. No. 1, 
87% hard or firm, account of condition. 


5. Respondent rejected the car to the carrier, and so notified 
complainant by two telegrams on February 6, 1976. 


6. On that date complainant by mailgram notified the res- 
pondent that it refused to accept the rejection, but was diverting 
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the car for sale to others. On resale complainant received a net 
return of $329.44. 


7. Complainant filed its complaint on May 3, 1976, which was 
within nine months after the alleged cause of action accrued. 


CONCLUSIONS 


Complainant made timely shipment, and according to the ship- 
ping point inspection the commodity when delivered to the carrier 
graded U.S. No. 1. However, the arrival inspection showed de- 
terioration to such an extent that we must hold that the produce 
was not delivered to the carrier in suitable shipping condition. 
Complainant has suggested that the deterioration of the product 
may have been due to the fact that it spent eight and one-half days 
in transit rather than seven days as might have been expected. We 
believe that this slight delay, if such it was, was not the proximate 
cause of the poor arrival condition but that the lettuce was not in 
suitable shipping condition when shipped. Respondent’s rejection 
of this shipment was justified. 


Respondent’s counterclaim for destination inspection fees can- 
not be allowed. 


Neither party is entitled to an award. 


ORDER 


The complaint is dismissed. 
The counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 17,992) 


Inre ALLSTATE Foop & PropucE, INc. PACA Docket No. 2-4502. 
Decided Jun2 14, 1977. 
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Flagrant and repeated violations — failure to pay promptly and in full ~ 
Sanction 


Where respondent wilfully, flagrantly and repeatedly violated the Act in 
failing to pay promptly and in full for 40 lots of perishable agricul 
tural commodities purchased and accepted in commerce _ totalling 
$65,838.68 as found herein, respondent’s license as a registrant under 
the Act is revoked. 


Bonnie Luken, for complainant. 
Irwin L. Gars, Miami, FL, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
hereinafter referred to as the “Act’’, instituted by a Complaint 
filed on February 2, 1977, by the Director, Fruit and Vegetable 
Division, Agricultural Marketing Service, United States Depart- 
ment of Agriculture. It is alleged in the Complaint that during the 
period January, 1976, through October, 1976, respondent pur- 
chased and accepted, in interstate and foreign commerce, from 
10 sellers, 40 lots of fruit and vegetables, all being perishable ag- 
ricultural commodities, but failed to make full payment promptly 
of the agreed purchase prices or balances thereof in the total 
amount of $65,838.68. 


A copy of the Complaint was served upon respondent on Feb- 
ruary 10, 1977, which Complaint has not been answered. The time 
for filing an answer having run, and upon the motion of the com- 
plainant for the issuance of a Default Order, the following Deci- 
sion and Order is issued without further investigation or hearing 
pursuant to Section 1.139 of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


Respondent, Allstate Food and Produce, Inc., is a Florida 
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corporation whose address is 1231 N.W. 21st Street, Miami, Flor- 
ida 33142. 


2. Pursuant to the licensing provisions of the Act, license 
number 730084 was issued to respondent on July 28, 1972, was re- 
newed annually, presently is in effect, and is next subject to re- 
newal on or before July 28, 1977. This license was suspended au- 
tomatically on January 3, 1977, pursuant to Section 7 of the Act 
(7 U.S.C. 499g), when respondent failed to satisfy a reparation 
award issued November 24, 1976, in PACA Docket No. 2-4429. 


3. As more fully set forth in paragraph 3 of the Complaint, 
during the period of January, 1976, through October 1976, res- 
pondent purchased and accepted in interstate and foreign com- 
merce from 10 sellers, 40 lots of fruit and vegetables, all being 
perishable agricultural commodities, but failed to make full pay- 
ment promptly of the agreed purchase prices, or balances thereof, 
in the total amount of $65,838.68. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with res- 
pect to the 40 transactions set forth in Finding of Fact No. 3, 
above, constitutes wilful, repeated and flagrant violation of Sec- 
tion 2 of the Act (7 U.S.C. 499b), for which the Order below is 
issued. 


ORDER 


Respondent’s license is revoked. 


This Order shall take effect on the eleventh day after this De- 
cision becomes final.* 

Pursuant to the Rules of Practice governing procedures under 
the Act, this Decision will be come final without further proceed- 
ings thirty-five days after service hereof unless appealed to the 
Secretary by a party to the proceeding within thirty days after 
service as provided in sections 1.139 and 1.145 of the Rules of 
Practice (7 CFR 1.139 and 1.145). 


Copies hereof shall be served upon the parties. 


——____ 
‘The Decision and Order became final August 15, 1977.—Ed. 
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In re WAYNE COUNTY PRODUCE, INC. PACA Docket No. 2-4567. | purs 
Decided June 15, 1977. 
Wilfull, flagrant and repeated violations — failure to pay promptly and 
in full — Sanction 
1, 
‘ ; corp 
Where respondent wilfully, flagrantly and repeatedly violated Section 2 of +3 
the Act in failing to pay promptly and in full for 109 lots of perishable P 
agricultural commodities from 14 sellers in the total amount of > 
$267,016.12 as found herein, respondent’s license as a registrant under ber 
the Act is revoked. “—" 


1977 


Bonnie Luken, for complainant. 
Respondent pro se. 
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DECISION AND ORDER amo 

PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Perishable Agricul- R 

tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) pect 

hereinafter referred to as the “Act”, instituted by a Complaint shor 

filed on April 4, 1977, by the Director, Fruit and Vegetable Divi- tee 

sion, Agricultural Marketing Service, United States Department ion 
of Agriculture. It is alleged in the Complaint that during the 
period April through June, 1976, respondent purchased and ac- 
cepted, in contemplation of export in foreign commerce, from 
fourteen sellers, 109 lots of potatoes, a perishable agricultural 
commodity, but failed to make full payment promptly of the 

agreed purchase prices or balances thereof in the total amount of R 

$267,016.12. 


A copy of the complaint was served upon respondent on April 
13, 1977, which Complaint has not been answered. The time for 
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filing an answer having run, and upon the motion of the com- 
plainant for the issuance of a Default Order, the following Deci- 
sion and Order is issued without further investigation or hearing 
pursuant to Section 1.139 of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, Wayne County Produce, Inc., is a New York 
corporation, whose address is in care of Harold W. Collins, R.D. 
#3, Oswego, New York. 


2. Pursuant to the licensing provisions of the Act, license num- 
ber 731670 was issued to respondent on June 28, 1973, presently 
is in effect, and is next subject to renewal on or before June 28, 
1977. 


8. As more fully set forth in paragraphs 3 and 4 of the Com- 
plaint, during the period April through June, 1976, respondent 
purchased and accepted in contemplation of export in foreign 
commerce from fourteen sellers, 109 lots of potatoes, a perishable 
agricultural commodity, but failed to make full payment promptly 
of the agreed purchase prices, or balances thereof, in the total 
amount of $267,016.12. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with res- 
pect to the 109 transactions set forth in Finding of Fact No. 3, 
above, constitutes wilful, repeated and flagrant violations of Sec- 
tion 2 of the Act (7 U.S.C. 499b), for which the Order below is 
issued. 


ORDER 


Respondent’s license is revoked. 


This Order shall take effect on the eleventh day after this De- 
cision becomes final.* 


a ee 
‘The Decision and Order became final July 23, 1977.—Ed. 
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Pursuant to the Rules of Practice governing procedures under 
the Act, this Decision will become final without further proceed- 
ings thirty-five days after service hereof unless appealed to the 
Secretary by a party to the proceeding within thirty days after 
service as provided in Sections 1.139 and 1.145 of the Rules of 
Practice (7 CFR 1.139 and 1.145). 


Copies hereof shall be served upon the parties. 





(No. 17,994) 


In re H & L Propuck. PACA Docket No. 2-4478. Decided June 
17, 1977. 


Flagrant and repeated violations — failure to pay promptly and in full ~ 
Sanction 


Where respondent purchased, received and accepted 12 lots of perishable 
agricultural commodities in interstate and foreign commerce from six 
shippers, totalling $26,750.60, and failed to pay promptly and in full 
therefor, respondent wilfully, flagrantly and repeatedly violated Section 
2 of the Act. Respondent’s license as a registrant under the Act is there- 
fore revoked. 


Diane Leington, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
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tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
(“Act”), instituted by a Complaint filed on December 22, 1976, 
by the Director, Fruit and Vegetable Division, Agricultural Mar- 
keting Service, United States Department of Agriculture. It is 
alleged in the Complaint that during the period March 1976 
through July 1976, respondent purchased and accepted, in inter- 
state and foreign commerce, from six sellers 12 lots of fruit and 
vegetables, all being perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase 
prices or balances thereof in the total amount of $26,750.60. 


A copy of the Complaint was served upon the partners of the 
respondent on January 8, 1977 and February 2, 1977, which Com- 
plaint has not been answered. The time for filing an answer hav- 
ing run, and upon the motion of the complainant for the issuance 
of a Default Order, the following Decision and Order is issued 
without further investigation or hearing pursuant to section 
47.30(c) of the Rules of Practice (7 CFR 47.30(c) ). 


FINDINGS OF FACT 


1. Respondent, H & L Produce, is a partnership composed of 
Bill Hollaway and James (Jim) Latch, whose addresses are 2530 
Pershing, Memphis, Tennessee 38118 and 1313 W. Clover Lane, 
Corinth, Mississippi, respectively. 


2. Pursuant to the licensing provisions of the Act, license num- 
ber 760879 was issued to respondent on December 30, 1975. How- 
ever this license has since lapsed on December 30, 1976, because 
of respondent’s failure to apply for a renewal. 


3. As more fully set forth in paragraph 3 of the Complaint, 
during the period of March 1976 through July 1976, respondent 
purchased and accepted in interstate and foreign commerce from 
six sellers 12 lots of fruit and vegetables, all being perishable ag- 
ricultural commodities, but failed to make full payment promptly 
of the agreed purchase prices, or balances thereof, in the total 
amount of $26,750.60. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with res- 











1422 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 36 A.D. 1422 


pect to the 12 transactions set forth in Finding of Fact No. 8, 
above, constitutes wilful, repeated and flagrant violations of See- 
tion 2 of the Act (7 U.S.C. 499b), for which the Order below is 
issued. 


Although respondent’s license lapsed on December 30, 1976, be- 
cause of respondent’s failure to apply for a renewal, it is appro- 
priate to revoke a license that has lapsed. See Quinn v. Butz, 510 
F.2d 743 (D.C. Cir., 1975). 


ORDER 


Respondent’s license is revoked. 
This Order shall take effect on the eleventh day after this De- 
cision becomes final.* 


Pursuant to the Rules of Practice governing procedures under 
the Act, this Decision will become final without further proceed- 
ings thirty-five days after service hereof unless appealed to the 
Secretary by a party to the proceeding within thirty days after 
service as provided in sections 47.87 and 47.39 of the Rules of 
Practice (7 CFR 47.37 and 47.39). 


Copies hereof shall be served upon the parties. 


(No. 17,995) 


MEL FINERMAN COMPANY, INC. v. A. J. SALES COMPANY. PACA 
Docket No. 2-4410. Decided July 29, 1977. 


Careless conduct — shared responsibility for — Consignment ~— not based 
inaccurate inspection report — False information ~— absence of — Damages 
— failure to prove — Dismissal 


*The Decision and Order became final August 17, 1977.—Ed. 
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Where respondent failed to ascertain the facts necessary to determining 
whether the lettuce in issue met good delivery, no false information with 
respect thereto was given by respondent, and complainant has not met 
its burden of proof that it suffered damages by consignment based upon 
inaccurate inspection report, the complaint is dismissed. 


Bonnie Luken, Presiding Officer. 
William T. Tarp, Newport Beach, CA, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding instituted pursuant to the Per- 
ishable Agricultural Commodities Act, 1930, as amended (7 U.S.C. 
499a et seq.). By a formal complaint filed with the Department of 
Agriculture on September 13, 1976, complainant seeks reparation 
from respondent in the amount of $1,558.50, in connection with 
an interstate transaction involving one truckload of lettuce. Co- 
pies of the formal complaint and report of investigation were 
served on respondent on September 21, 1976. 


Respondent filed an answer to the complaint on October 4, 1976, 
denying the substantive allegations of the complaint. The amount 
claimed as damages in this controversy does not exceed $3,000. 
Therefore, the shortened procedure set forth in the Rules of Prac- 
tice (7 CFR 47.20), is applicable. In accordance with that pro- 
cedure, complainant and respondent presented additional evidence 
by way of verified statements. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Mel Finerman, Inc., is a corporation whose 
post office address is P.O. Box 1427, Salinas, California. 
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2. Respondent, A. J. Sales Company, is a corporation whose 
post office address is P.O. Box 5146, Orlando Florida. At the time 
of the transaction involved herein, respondent was licensed under 
the Act. 


3. On or about November 18, 1975, in the course of interstate 
commerce, complainant sold by oral contract to respondent, one 
truckload of lettuce, a perishable agricultural commodity, at an 
agreed purchase price of $2.50 per carton, plus $.40 per carton for 
cooling, f.o.b. 


4. On November 18, 1975, complainant shipped to respondent 
at respondent’s place of business one truckload of lettuce which 
was received by respondent. 


5. On November 20, 1976, respondent secured a federal in- 
spection of the shipment of lettuce. Respondent’s agent, Russell 
Tenet, Jr., transmitted the results of the federal inspection to 
complainant’s agent, Steve Baker. Respondent’s agent relayed the 
results of the report of investigation as follows, average 13 per- 
cent insect damage and poorly trimmed, average 5 percent dam- 
age by rib discoloration, average 2 percent decay. The federal in- 
spection report revealed the produce contained condition defects 
of 5 percent damage by rib discoloration, average 2 percent decay. 


6. After receiving the oral report of the federal inspection 
results, complainant’s agent authorized respondent to handle the 
shipment of lettuce on a consigned basis. 


7. Respondent thereafter sold the shipment of lettuce on a 
consignment basis realizing therefrom the sum of $471.51. This 
sum was remitted to complainant. 


8. The informal complaint was filed on July 14, 1976, which 
was within nine months of the date on which the cause of action 
in this case accrued. 


CONCLUSIONS 


A single issue is determinative of the dispute in this case. Com- 
plainant argues that respondent’s agent, Russell Tenet, Jr., failed 
to accurately inform respondent’s agent, Steve Baker of the re 
sults of the federal incpection report. Because of the allegedly in- 
accurate reporting, complainant concluded that the produce did 
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not meet good delivery standards and therefore mistakenly au- 
thorized consignment of the produce. Because of the consignment, 
complainant alleges it suffered damages in the amount of the dif- 
ference between the original contract price and the price realized 
by the consigned sale. Although affidavits submitted by the two 
agents most familiar with the circumstances of this transaction 
are contradictory, a fairly lucid picture of the interchange be- 
tween the parties is revealed. 


We do not believe complainant has succeeded in establishing its 
allegations. The notes written by respondent’s agent from which 
the results of the federal inspection report were communicated 
to complainant’s agent by telephone, list the decay and damage 
percentages, as well as the number of lettuce heads affected. Ap- 
parently, however, respondent’s agent did not differentiate be- 
tween “Condition” or “Quality” defects. Respondent’s agent did 
not state that the lettuce failed to meet good delivery standards. 
That conclusion was reached by complainant’s agent on the basis 
of the scanty information supplied by respondent’s agent. We be- 
lieve it was incumbent upon complainant to ascertain precisely 
what percentage of the defects pertained to the condition of the 
lettuce and therefore became important in determining whether 
the lettuce met good delivery standards. One simple question ad- 
dressed to respondent’s agent as to which of the percentage de- 
fects were condition defects would have obviated the entire con- 
troversy. The record does not reflect evidence of any assurance by 
respondent’s agent that the lettuce failed to meet good delivery 
standards or that the defects reported were all condition defects. 
No false information was given by respondent. If either party was 
at fault in the misunderstanding surrounding this transaction, 
complainant shares with respondent responsibility for careless 
conduct. J. J. Crosetti Co., Inc. v. Sentile Bros. Company, 35 A.D. 
1952 (1976). 


Therefore, we believe complainant has not carried its burden 
of proof in this case and that respondent should not be held liable 
for the damages allegedly sustained by complainant. 


ORDER 


The complaint filed against respondent, A. J. Sales Company, is 
hereby dismissed. 
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Copies of this order shall be served upon the parties. 


(No. 17,996) 


MONC’S CONSOLIDATED PRODUCE, INC. v. ECONOMY PRODUCE Com- 
PANY. PACA Docket No. 2-4811. Decided July 29, 1977. 


Consignment agreement ~ attempt to rescind unjustified — premised upon 
presence of normal temperatures in transit — Net proceeds of consignment 
sales — remittanie of — no further obligation by respondent to complain- 
ant — Dismissal 


Where complainant failed to justify its attempt to rescind the valid con- 
signment agreement between the parties, and respondent has accounted 
to complainant for the produce in issue and has paid complainant the 
net proceeds of sale in the amount of $924.62, the complaint is dismissed. 


Counterclaim — for repacking charges and loss of profit — Repacking char- 
ges not contained in original accounting — Consignment agreement valid 
— loss of profit may not be allowed — Dismissal 


Where respondent made no charge for repacking in its original accounting 
to complainant, and where the consignment agreement is valid and res- 
pondent may not claim for loss of profit, the counterclaim is dismissed. 


George L. Aubrey, Presiding Officer. 
William T. Tarp, Newport Beach, CA, for complainant. 
Marvin A. Sicherman, Cleveland, OH, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act of 1930, as amended (7 U.S.C. §§ 499a et 
seq.). A timely complaint was filed in which complainant seeks an 
award of reparation against respondent in the amount of $2,- 
861.60, less one payment of $924.62, for net amount of $1,936.98, 
inconnection with a transaction in interstate commerce involving 
a truck shipment of strawberries shipped from California to 
Cleveland, Ohio. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, who filed an answer deny- 
‘ing liability, and counterclaiming for repacking costs of $384.00 
and loss of profit in the amount of $901.60. The amount claimed 
jin the formal complaint is less than $3,000. Therefore, the short- 
jened procedure provided for in section 47.20 of the Rules of Prac- 
tice (7 CFR 47.20) is applicable. Under this procedure the veri- 


fied pleadings of the parties are considered a part of the evidence 


jin the case, as is the Department’s report of investigation. Both 


parties submitted additional sworn statements and filed briefs. 


FINDINGS OF FACT 


1. Complainant, Monc’s Consolidated Produce, Inc., is a cor- 
poration whose address is P.O. Box 5382, Oxnard, California. 


2. Respondent, Economy Produce Company, is a corporation 
whose address is Northern Ohio Food Terminal, Unit 19, 4000 
Orange Avenue, Cleveland, Ohio. At the time of the transaction 
involved herein respondent was licensed under the Act. 


8. On or about June 19, 1975, pursuant to oral contract, com- 
plainant shipped from California to respondent in Cleveland by 
truck 768 flats of strawberries in 12 pint containers. The agreed 
fob. price was $3.50 per flat plus 20c cooling and $20 recording 
thermometer. The contract was negotiated through one Ray Rose, 
abroker of Oxnard, California. 


4. The strawberries arrived in Cleveland and were unloaded 
at respondent’s place of business on June 24, 1975. 
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5. The berries received USDA inspection at 10:25 a.m. on 
June 24, 1975. The inspection certificate shows product tempera- 
tures of 60°, 56° and 54° F., leakage, decay from 8% to 30%, 
average 10% ; zray mold rot generally in advanced stages. 


6. The temperature recorder for this shipment shows elapsed 
time of 4 days and approximately 14 hours, average temperature 
around 39°, ending temperature around 38°F. 


7. Negotiations between complainant’s salesman and respon- 
dent’s president resulted in an agreement whereby respondent 
would handle the berries for complainant’s account. 


8. Complainant received a copy of the federal inspection cer- 
tificate sometime later, exact date unknown. Complainant then 
contacted respondent’s president to rescind the consignment 
agreement because of the high temperatures shown on the inspec- 
tion certificate, and demanded full payment of the invoice price. 


9. Respondent has paid to complainant the undisputed amount 
of $924.62 without prejudice to the rights of either party. 


10. An informal complaint was filed on November 10, 1975 
which was within nine months after the cause of action alleged 
herein accrued. 


CONCLUSIONS 


Both parties agree that when the poor condition of the berries 
was reported to the complainant they entered into a consignment 
agreement to dispose of the berries. Complainant alleges that this 
was “subject to verification of the inspection and other informa- 
tion concerning condition upon arrival.” Complainant has at- 
tempted to rescind this agreement on the basis of high tempera- 
tures shown on the inspection certificate on a theory that this is 
indicative of improper shipping conditions. 


Complainant’s sales manager, Patrick M. Riordan stated by 
affidavit that when the berries arrived the broker called and re 
ported trouble in the berries and informed complainant that 4 
Federal inspection had been requested. Mr. Riordan further sta- 
ted: “When the inspection was finally read to me over the phone, 
I informed Mr. Rose that based upon the facts he gave to me 
and provided upon receipt of the federal that it read the same and 
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the temperatures were okay, Economy Produce would handle the 
strawberries on consignment. The facts as to temperatures were 
not given to me at this time by Ray Rose since he did not have 
them either.” It is apparent that the consignment authorization 
was premised on presence of normal transit temperatures and 
not necessarily on the temperatures which would be shown by the 
Federal inspection. The temperature recording device shows aver- 
age temperature of around 39°. We regard the tape as the best 
evidence of temperatures in transit. The tape broke off at around 
38° early in the morning of June 24, 1975. If the berries were un- 
loaded shortly thereafter and placed in an unrefrigerated room 
on a warm day in June there is no reason why some of the berries 
could not have reached 54-60° by the time of the federal inspec- 


tion at 10:25 a.m. 


Complainant also suggests that the shipment of berries along 
with a quantity of other produce, inter alia tomatoes, requiring a 
higher shipping temperature indicates poor shipping condition. 
Obviously this argument is also defeated by the tape. Complain- 


_ ant suggests that the berries may have been damaged by top ice, 


but submits no evidence that ice was actually placed in contact with 
the berries. Complainant also mentions a possible one day delay 
in shipping time, but this was known or should have been known 
to the complainant at the time of entering into the consignment 
agreement. 


We find that the complainant has failed to justify its attempted 
recision of the consignment agreement. Accordingly we need not 
decide whether the berries were in suitable shipping condition 
when loaded. 


Respondent tendered $924.62 to complainant as due under the 
consignment agreement. This amount was later accepted as an 
undisputed amount. When this amount was first tendered to com- 
plainant it was accompanied by an accounting showing gross pro- 
ceeds of $2,044.25 on the sale of 406 flats of berries and 362 flats 
lost repacking. Expenses for commission, freight and inspection 
were deducted to arrive at the $924.62 net. No expenses were de- 


| ducted for repacking. Later by counterclaim respondent had 
| Sought $384 for repacking and $901.60 for loss of profit. Since we 


have found the consignment agreement valid, respondent cannot 
be compensated for loss of profit. This would be inconsistent with 
disposing of the berries for the account of the complainant. The 
claim for repacking expense will also be disallowed since respon- 
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dent made no charge for repacking in its original accounting, and 
the undisputed amount was based on no claims being made for re. 
packing. 


Neither party is entitled to a reparation award. The complaint 
and counterclaim should be dismissed. 


ORDER 


Complainant’s complaint and respondent’s counterclaim are dis- | 


missed. Copies of this order shall be served upon the parties, 


(No. 17,997) 


In re THE ZEITER FooD CORPORATION, INC. PACA Docket No. | 


2-3548. Decided June 27, 1977. 


Express agreement — absence of for delayed payment — Application for 
subpoena duces tecum — denial of ~ Bankruptcy proceeding — not a bar 
to disciplinary proceeding for violation of the Act — Flagrant and repeat- 
ed violations — failure to pay promptly and in full — Sanction 


Where respondent wilfully, flagrantly and repeatedly violated the Act in 
failing to pay promptly and in full for 253 shipments of perishable 
agricultural commodities from 26 shippers for a total of $198,299.45 
as found herein, respondent’s application for subpoena duces tecum is 
denied and respondent’s license as a registrant under the Act is revoked. 


Bonnie Luken, for complainant. 
Robert N. Corcoran, Mineola, NY, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


tur 


ket 


que 
file 
lav 
to. 
cio’ 
it i 
The 
rec 





, and 
1 re- 


laint 


2 dis- | 


: 


THE ZEITER FOOD CORP. 1431 
Cite as 36 A.D. 1430 


DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act of 1930, as amended (7 U.S.C. 499a et 
seq.), “Act”) instituted by a complaint filed November 26, 1974 
by the Director, Fruit and Vegetable Division, Agricultural Mar- 
keting Service, United States Department of Agriculture. The 
complaint alleges that respondent wilfully, repeatedly, and flag- 
rantly violated section 2 of the Act (7 U.S.C. 499b) by failing to 
make prompt and full payment of the agreed purchase prices for 
shipments of perishable agricultural commodities in interstate 
commerce, which were purchased and accepted without complaint, 
and seeks revocation of respondent’s license pursuant to section 


| 8(a) of the Act (7 USC 499h). 


Respondent in its Answers denied all the allegations concern- 


| ing the transactions involved. However, at the hearing respondent 
| admitted the transactions and that the payments for them were 
, not made to the suppliers for long periods of time extending up 


Act in 
shable 
299.45 
sum is 


voked. 


to many months in some instances, and denied that the regulatory 
limitations were valid or applicable to them. Respondent pleaded 
nine affirmative defenses, including constitutional questions. 


A few days before the hearing was to begin respondent re- 
quested issuance of a subpoena duces tecum for all documents on 
file with complainant concerning all similar violations under this 
law during a 41 month period. Respondent states the purpose is 
to establish that the regulation concerned is arbitrary and capri- 
cious, that the enforcement of it is unequally instituted or that 
it is not enforced and the industry violations are acquiesced in.1 
The complainant objected thereto. The issue was discussed on the 
record at the hearing, and the parties agreed that the issue should 
be briefed. If appropriate thereafter the hearing will be recon- 
vened for additional evidence. 


The oral hearing was held in New York, New York, on July 
9-10-11, 1975. Mr. Garrett B. Stevens, Office of General Counsel, 
United States Department of Agriculture, represented complain- 
ant. Mr. Robert W. Corcoran of Speno, Goldberg, Moore, Mar- 


| gules & Corcoran, 1565 Franklin Avenue, Mineola, New York, 


represented the respondent. 


Briefs were filed on behalf of the parties and a decision and 





1 Second letter dated 7/3/75 requesting issuance of Subpoena Duces Tecum. 
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order were entered on July 29, 1976. Respondent appealed to the 
Judicial Officer, U. S. Department of Agriculture. While the mat- 
ter was pending on appeal complainant filed a Motion to Remand 
for the purpose of filing a supplemental complaint and present- 
ing evidence concerning allegations of subsequent violations and 
a petition for an arrangement under Chapter XI of the Bank- 
ruptcy Act. 


Respondent did not oppose the Motion to Remand, and filed an 
Answer to the Supplemental Complaint, denying the transaction- 
al allegations and legal assertions therein, as well as realleging 
respondent’s nine affirmative defenses and adding a tenth that 
this administrative disciplinary proceeding is stayed by reason 
of the Federal Bankruptcy Rules. 


The hearing on remand was held on Wednesday, July 8, 1977 
in New York City, New York. Bonnie L. Luken, Office of General 
Counsel, appeared for complainant. Robert Corcoran, of Speno, 
Goldberg, Moore, Margules & Corcoran, represented the respond- 
ent, although he did not attend the hearing on remand. 


I 


Respondent, The Zeitzer Food Corporation, was at all times 
pertinent herein a New York corporation, having its principal 
place of business at 35-10 Northern Boulevard, Long Island City, 
New York 11101. Pursuant to the licensing provisions of the Act, 
license number 200031 was issued to respondent on March 25, 
1963. It has been renewed annually. 


As itemized in paragraph 3 of the original complaint, during 
the period September 1973 through June 1974, respondent pur- 
chased, received and accepted from 12 sellers, 126 lots of fruits 
and vegetables, but failed to make payment of the agreed purchase 
prices totalling $79,079.05 as of June 25, 1974, with some delin- 
quent for eight (8) months. 


As itemized in paragraph 4 of the original complaint, during 
the period August 1973 through May 1974 respondent purchased, 
received and accepted from seven sellers, 37 lots of fruits and 
vegetables, but failed to make full payment promptly of the agreed 
purchase prices totalling $15,372, with payments ranging from 
one to seven months late. 


As more fully set forth in paragraph 3 of the supplemental 
complaint, during the period of April 1975 through July 1975 
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respondent purchased, received and accepted from 7 sellers, 90 
lots of fruits and vegetables, but failed to make full payment 
promptly of the agreed purchase prices totalling $98,848.40. No 
evidence of payment of any of these bills, now ranging from 
twenty-three (23) to twenty-five (25) months delinquent, was 
offered. 


On or about July 29, 1975, respondent, The Zeitzer Food Cor- 
poration, filed an origina] Petition for Arrangement under Chap- 
ter XI of the Bankruptcy Act, Bankruptcy No. 75 B 1749. On 
August 18, 1976, a Proposed Plan of Arrangement was filed by 

he Zeitzer Food Corporation which in part, proposed that un- 


_ secured creditors be paid 26 percent of their claims, without in- 
terest, as full settlement of those claims. Secured creditors were 
| to be paid 35 percent without interest in full settlement of their 


respective claims against the respondent or individual Zeitzer 
guarantors. However, on June 3, 1977, respondent was adjudi- 
cated a bankrupt. 


On January 25, 1974, respondent was given the opportunity to 


| demonstrate or achieve compliance with the Act relating to allega- 


| 


tions that during the period July 1971 through July 1973, re- 
spondent violated the Act on 16 separate occasions by failing to 
make full payment promptly to eight sellers of the agreed pur- 
chase prices for perishable agricultural commodities purchased, 
received, and accepted. Respondent has failed to do so. 


All transactions herein were in interstate or foreign commerce, 
and involved perishable agricultural commodities subject to the 
Act. 


II 


The acts of respondent in failing to make payment, or full pay- 
ment promptly, of the agreed purchase prices for these transac- 
tions within the required time constitute wilful, flagrant and re- 
peated violations of section 2 of the Act (7 USC 499b). 


III 


There is a little dispute as to the facts of this case. Respondent 
has stipulated that during the period September 1973 through 
June 1974 it purchased, received and accepted some 126 lots of 
fruits and vegetables for a total of $79,079.05. Respondent has 


also stipulated that during the period August 1973 through 
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May 1974 it purchased, received and accepted some 37 lots of 
fruits and vegetables for a total of $15,872. Respondent further 
stipulated that payment for the 126 transactions amounting 
to $79,079.05 had not been made by June 25, 1974, and that pay- 
ments for the 37 transactions amounting to $15,372 were made 
anywhere from six (6) weeks to eight (8) months after the re- 
ceipt as set forth in detail in the complaint. 


Evidence received at the hearing on remand established with- 
out contradiction that respondent has accumulated additional vio- 
lations involving seven (7) sellers and ninety (90) transactions 
totaling $98,848.40 for which payment has not been made. 


The Act provides in pertinent part that it shall be unlawful “to 
fail or refuse truly and correctly to account and make full pay- 
ment promptly” to the vendor for a transaction covered by the 
Act (7 USC 499b(4)). Further, the Secretary is authorized to 
“make such rules, regulations and orders as may be necessary to 
carry out the provisions of this chapter”. (7 USC 4990). 


Pursuant to such authority the Secretary duly promulgated - 


regulations in part providing that “‘(f)ull payment promptly’ 
for the purpose of determining violations of the Act, means:... 
(5) Payment tor produce purchased by a buyer within ten (10) 
days after the day on which the produce is accepted.” (7 CFR 
46.2(aa) ). However, that provision is modified by a later section 
allowing the parties “by express agreement at the time the con- 
tract is made, [to] provide a different time for payment, and if 
they have so agreed, then payment within the time provided shall 
constitute ‘full payment promptly’.” An additional provision re 
quires th: party “claiming the existence of such express agree- 
ment as to time of payment shall have the burden of proving it.” 
(7 CFR 46.2(aa) (9)). . 


It is abundantly clear trom the record that respondent did not 
enter into any express agreement to delay payment at the time 
the transactions involved herein were agreed to for any period 
in excess of 30 days from receipt. Two brokers testified that in 
the transactions they negotiated between the respondent and 
sellers concerned here that no seller agreed to payment in ex- 
cess of 30 days, that brokers memoranda of sales were issued the 
day the transaction was consummated, that copies of the memo- 
randa were sent to respondent and the sellers, and that no objec- 
tions were made by respondent to the contents of the memoranda. 
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In fact, in many instances, no express agreement was made and 
payment was therefore due within 10 days. 


Therefore, respondent was obligated to make payment within 
no more than 30 days and in the absence of other contractual pro- 
vision was obligated under the terms of the Act and the regula- 
tions to make payment within ten (10 days of receipt. From Au- 
gust of 1973 to June of 1974, an 11 month period, respondent vio- 
lated section 2 of the Act on no less than 163 separate occasions. 


Respondent knew exactly what it was doing and intended to do 
exactly as they did. They repeatedly indicated in their correspond- 
ence and reaffirmed it in their testimony, that they had no inten- 
tion of “paying promptly” as required, or of entering into any 
specific express agreement at the time the transaction was being 
negotiated to provide for a different time for payment as allowed 
by the regulations. 


Respondent contended that “/olur suppliers are aware of this, 
and they are also aware of our slow method of payment. This prac- 


- tice cannot change .. .” (letter 1/31/74 from Zeitzer replying to 
| Agency letter of 1/25/74 concerning failure to make full payment 
| promptly. Exhibit #21). 


Respondent’s testimony showed clearly that they felt it was 


| unthinkable to pay respondent’s suppliers before respondent had 
| been paid by its customer. The respondent seemed to believe it 


had no responsibility to the supplier for payment, except to pass 
on the funds when respondent was paid. Surely, when pressed 
from time to time, respondent made exceptions to this policy by 
paying suppliers before respondent felt it could or should do so, 
as the evidence shows, but it is clearly an exception rather than 
arule. (See for examples Tr 490, 518-9, 532, 535-6, 548, 563-4, 
569, 576, 594, 599, 613, 616). 


The record fails to explain the apparent inconsistency between 
the payment to respondent’s suppliers being delayed til respond- 
ent was paid, and the fact that respondent dealt with a factor 
who paid respondent ninety-percent (90%) immediately on all 
accounts receivable (Tr 504). 


Respondent’s payment practices were deliberate, calculated and 
consistent. Respondent was conducting a multimillion dollar busi- 
hess. Respondent’s failure to make full payment promptly was 


wilful. 
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Respondent contends that the pertinent statutory provision re- 
quires both accounting and payment lapses for a violation to oc- 
cur. However, the legislative history clearly establishes that the 
1942 amendment to the Act adding the words “and make full pay- 
ment” was to offset a judicial decision construing the prior lan- 
guage “to account promptly” to exclude actual “payment”. Iwata 
v Western Fruit Growers, 90 F2d 575, 578 (9th Cir 1937). Prior 
thereto, “payment” had been considered implicit in the statutory 
requirement “‘to account promptly ...”. 


The House of Representatives Report No. 1840 concerning H. R. 
6360, 77th Congress, 2nd Session, states in part that a judicial 
decision “has just decided that the word ‘account’, as used in the 
Perishable Agricultural Commodities Act, does not include the 
making of payment.” After claiming that it had always been con- 
sidered to include “payment”, and pointing out enforcement com- 
plications that would result from this narrower judicial inter- 
pretation, it was urged that legislative correction be promptly 
made to make it explicit and to then read “to account and make 
full payment promptly’. 


Public Law 516 was then enacted and approved April 6, 1942, 
to bring about the requested result. It thus seems clear that the 
ambiguity of the “and” as a conjunctive-disjunctive term is re- 
solved in favor of the disjunctive in this instance. A violation of 
the provision concerned results in the failure “‘to pay promptly”, 
and need not necessarily be linked to a failure to account’. Tra- 
gash v USDA, 524 F2d 1255, 1258 (5th Cir 1975). 


Respondent also claims error in failing to allege in the 
complaint a violation of the pertinent regulation (7 CFR 
46.2(aa) (4)). The complaint only charges a violation of the 
statutory provision. While the better practice would be to allege 
specifically the regulatory provision concerned, it does not ap- 
pear fatal to fail to do so. 


In Bruhn’s Freezer Meats v U.S., 488 F2d 1332, 1842 (8th Cir 
1971) it was held that the failure to allege a statutory provision 
ultimately relied on for jurisdictional purposes? was not fatal. No 
substantial prejudice was shown to flow from that omission there, 
or here. 


The respondent in its Answer alleged the undefined statutory 











2 Based upon certain factual disputes concerning whether a business was “retail” or “whole- 
sale” and providing different jurisdictional provisions and requirements for each category. 
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provision requiring prompt payment was unconstitutional he- 
cause it was “vague and uncertain” (Fifth Affirmative defense). 
Then, respondent in its Eighth Affirmative defense alleges that 
the regulatory provision which defines that statutory “vague- 
ness” is invalid because it is “not in keeping with common and 
accepted commercial trade practice within the perishable food 
industry, serves no legitimate purpose, and is arbitrary and un- 
reasonable.” 


Further, respondent attached to and filed with its Answer 
copies of a letter received by respondent concerning its failure to 
pay promptly, an itemized list of 16 such failures, and a copy of 
the regulation with the pertinent paragraphs marked out in pen 
to high-lite them for easier reference. See Appendix A-1 to A-4 to 
respondent’s Answer, also Exhibit 21. The respondent’s letter in 
reply (Appendix B to Respondent’s Answer, and Exhibit 21) 
stated that “[o]ur suppliers are aware that our payment terms 
run from 30 to 120 days before they actually ship their produce. 
This payment practice will remain our policy as it has been since 
we started business in 1948.” Complainant wrote again (Appen- 
dix C to Respondent’s Answer, and Exhibits 21) stating “[a]ppar- 
ently you misread or misunderstood our letter’? and explained the 
regulatory requirement of 10 days or any terms of payment ex- 
pressly agreed to at time the contract was negotiated (7 CFR 
46.2(aa) (9)). 


Respondent was fully and clearly informed of the regulatory 
provision, and of course had a duty to know it even in the absence 
of that correspondence. Respondent pleaded in its Answer that 
the specific regulations concerned were invalid. Respondent 
raised it in its brief. Consequently it was a “live issue” subject 
to consideration, utilization and reliance for decison under the 
authority and rationale of Bruhn’s (supura). 


Further, respondent argues that the regulatory provision is in- 
valid because it is arbitrary, capricious and unreasonable. It con- 
tends that its long-standing practice of taking up to 180 days to 
make payment was acquiesced in by its customers, including those 
involved in the complaint. It also argues that “prompt” must be 
interpreted in the light of trade practices which have existed in 
the perishable food industry for years, or in the alternative, it is 
unconstitutionally vague and uncertain. No illustrations, evidence, 
analogies or authorities are provided to support those contentions. 


To grant merit to such contentions would be tantamont to hold- 
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ing that the industry practices, even if they were éstablished in 
this record? would be conclusively binding on the regulators. Such 
is not the case. The law requires “prompt payment” and author- 
izes regulations to be issued to carry out the statutory provisions. 


The requirement that payment be made within ten (10) days 
of acceptance of the commodities in the absence of any other “ex- 
press agreement {made} at the time the contract” is entered into, 
is eminently reasonable and should be respected. It does not ap- 
pear to hamstring the industry, or respondent. In fact, many of 
the contracts made herein had “30 day” provisions for payment. 


Further, it is recalled again that respondent had financial ar- 
rangements with a factor to obtain payment of ninety-percent 
(90%) on its accounts receivable without any delay. The lengthy 
delay before respondent paid its suppliers is more inexplicable. 


Respondent’s argument that their practice of “slow payment” 
was acquiesced in by many of their suppliers falls outside of the 
scope of the regulatory terms which require an “express agree- 
ment at the time the contract is made’, not an implied agree- 
ment, “to provide a different time for payment...” (7 CFR 
46.2(aa) (9)). 


The respondent argues that estoppel bars this disciplinary ac- 
tion because the complainant knew of respondent’s practices of 
slow payment and did not institute this disciplinary proceeding 
earlier, thus lulling respondent into a false sense of security. 
Whether the complaint was filed “too late” so that respondent 
gained a vested right to continue the violations with immunity, 
or “too soon” so that respondent did not have a fair opportunity 
to correct its practices, are twin arguments that leaves little mid- 
dle ground that is “just right” for disciplinary proceedings to be 
acceptable and proper. 


Estoppel is essentially the inducement of another to act to this 
prejudice or detriment. There is no showing of any conduct by the 
complainant which induced respondent to commit the violations 
involved here. Respondent merely argues estoppel because the 
disciplinary action was not filed earlier, that complainant acqui- 
esced in the practice. There is no merit to such argument here, 
where the respondent has acted entirely and exclusively on its 


3 The record contains persuasive, reliable and credible evidence to the contrary, to the effect 
that ‘‘no one enters into any agreement for payment beyond 30 days from acceptance of the 
commodity”. (see tr p 90, 100-1, 104, 111, 114-17, 125; Exhibit 2 letter 10/2/74 from Striks 
& Schwartz Inc.) 
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own volition, contrary to explicit warnings and explanations. 
(Exhibit No. 21). 


Respondent also argues that it was denied its right to cross 
examination and confrontation and therefore denied a fair hear- 
ing by reason of documentary or hearsay evidence admitted over 
its objection. The respondent in its Answer denied all transac- 
tional allegations in the complaint, but at the opening of the hear- 
ing it admitted all items except ‘date payment due”, the accumu- 
lated “past due and unpaid total” and “months payment late’. 
From time to time as the hearing progressed additional factual 
concessions were made by respondent. 


The receipt of hearsay is permissible under the statutory grant 
that “(a)ny oral or documentary evidence may be received, but 
the Agency as a matter of policy shall provide for the exclusion 
of irrelevant, immaterial, or unduly repetitious evidence” (5 USC 
556(d)). No offer of proof or argument was made showing what 
more extensive opportunities for cross examination would pro- 
duce. 


To a large extent the documentary evidence objected to as ir- 
relevant was to prove what respondent had denied but was from 
point to point during the trial admitting. In addition it was often 
to show what the documents contemporaneously made by the 
parties in the normal and usual course of business showed with 
reference to the transactions concerned herein and any terms for 
payment noted on them. In other instances documents utilized 
were from official files concerning formal reparation proceedings 
against this Respondent. 


Had there been any showing in any way of some real dispute 
concerning the contents of the documents concerned, so that a 
more “full and true disclosure of the facts” (5 USC 556(d)) 
might be expected, the opportunity would have been provided or 
the probative value of the documents diminished appropriately 
as the record warranted. 


Such was not the case here. In fact, as the trial progressed, no 
factual dispute concerning any transactions remained by reason 
of the stipulations and the evidence as a whole. Respondents never 
contended in pleadings or in testimony that they ever paid anyone 
within the ten (10) day period or as an alternative made an ex- 
plicit agreement for delayed payment beyond their generalized 
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reply that “‘we’ll pay them when we get our money” from our pur- 
chasers (Tr 490, 576, 598, 603). 


We turn now to the still dangling request for a subpoena duces 
tecum for all records concerning all allegations, complaints, dis- 
ciplinary actions, received, filed or issued by the complainant for 
the period from July 1971 through June 1974 (or through Noven- 
ber 1974 for disciplinary actions). 


Respondent said the material covered by the subpoena duces 
tecum was required to establish: 

“.,. that the Department’s regulation requiring payment by a buyer 
within ten days, is not a common and commercial trade practice and 
is arbitrary and capricious; and the ninth affirmative defense al- 
leges that the Department does not enforce the provisions of the 
act as defined by its rules, has not and does not institute discipli- 
nary proceedings equally against licensees; that the failure of 
licensees to make payment “promptly”, as defined by the regulations 
is widespread; and that the Department has failed to uniformly en- 
force its regulations and has acquiesced in the industry practice 
of making payments beyond the periods specified in the regula- 
tions.” (See July 3, 1975 letter application for subpoena duces tecum 
from Respondent’s Attorney to USDA) 


All of this material is related to affirmative defenses raised by 
respondent. Respondent not only has the burden of proof on such 
issues, but it has the additional burden of showing (1) relevancy, 
(2) authority for an administrative tribunal with limited statu- 
tory jurisdiction to try such issues, and (3) that it is not merely 
engaging in a dragnet-operation, more grand than the normal 
fishing expedition, to delay and frustrate the disciplinary action. 


Respondent has presented no authorities or arguments showing 
that administrative malpractice, as respondent claims here, can 
be effectively and successfully raised in an administrative dis- 
ciplinary hearing as a defense measure. 


All formal disciplinary complaints and formal decisions re- 
sulting from them are public records kept by the United States 
Department of Agriculture Hearing Clerk subject to public in- 
spection and review. Disciplinary and reparation cases are, and 
have been since at least 1942, published monthly and available to 
all concerned in booklet form. 


Respondent’s contention of industry-wide disharmony with the 
regulatory requirements, and nonenforcement of the provisions 
by the Department, fly in the fact of these published reports. 
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Respondent’s contention of widespread nonenforcement and/or 
unequal enforcement should have some evidence presented to sup- 
port it. The burden of proceeding on this issue is on respondent. 


Respondent must make some initial evidentiary showing, not 
mere allegations, that the malpractice they claim exists has sub- 
stance. If the violations are as widespread and common as re- 
spondent claims, it should be relatively easy for respondent to 
provide evidence of unequal or nonenforcement before requiring 
extensive review of complainant’s records. The record here com- 
pletely fails at the threshold to justify any consideration of this 
issue. 


However, some implications of that issue might be considered 
here. Assuming, arguendo, that some or all of respondent’s con- 
tentions were established by persuasive, reliable, and substantial 
evidence, as well as respondent’s violations: would complainant’s 
malpractice then bar enforcement sought against respondent for 
respondent’s violations? Would all enforcement therefore be pro- 
hibited? 


If it is a matter of discretion, the application for the subpoena 
duces tecum is denied for failure to make an adequate showing 
to warrant its issuance. As a matter of law it is denied for failure 
to show jurisdiction for an administrative disciplinary proceed- 
ing to encompass such issues. 


Chapter XI bankruptcy proceedings were instituted by Respond- 
ent in July 1975 shortly after the initial hearing herein. Resus- 
citation of the distressed business was not successful, and an 
order adjudicating respondent a bankrupt was entered without 
objection by respondent-debtor June 3, 1977. 


Respondent pleaded as his tenth affirmative defense to the sup- 
plemental complaint that this proceeding “is stayed by reason of 
the provisions of Rule 11-44 of the Federal Bankruptcy Rules.” 


The implication is that the bankruptcy court jurisdiction is 
primary and that the Secretary’s licensing jurisdiction is sub- 
ordinate. Thus an apparent conflict of jurisdiction exists with the 
bankruptcy court, on the one hand, supervising the respondent- 
debtor and its property (11 USC 711), for the preservation of 
the business and protection of creditors, and, on the other hand, 
the Secretary of Agriculture carrying out his duties (7 USC 499b) 
to the industry and public under the licensing provisions of the 
Act (7 USC 499d). 
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An administrative disciplinary proceeding for violation of the 


statute and regulations approaches respondent on a different 
level, with a different philosophical keystone, for a different pur- 
pose and goal, than the bankruptcy proceedings. The same mis- 
fortune at times triggers need for each to be used. When their 
paths cross, as here, the legitimate and necessary exercise of dis- 
ciplinary tools to determine qualification for continued licensing 
should not ke suspended nor frustrated by another process whose 
purpose is to permit resuscitation of that distressed business. 


Here respondent’s conduct is such that those responsible for 
licensing that activity have requested that the license be revoked. 
Substantial evidence and precedent support their request to 
revoke. 


Similar conflicts of overlapping authority, duty and function 
between bankruptcy jurisdiction and state or federal regulatory 
bodies have been considered. Of interest is In re Dolly Madison 
Industries, Inc., 504 F2d 499 (3rd Cir, 1974) and In re Cava- 
naugh Commodities Corp., No. 75 B 243, SD NY. 


In Dolly Madison the court held that a state certificate author- 
izing a corporation to do business in that state did not fall within 
the summary jurisdiction of the bankruptcy court even though 
the debtor’s property was “affected” by the state action. 


In Cavanaugh, a matter of greater interest, the Securities and 
Exchange Commission (SEC) was enjoined bv a bankruptcy court 
from initiating a “delisting procedure” on the ground that the 
listing on the New York Stock Exchange (NYSE) was “prop- 
erty” within summary jurisdiction of the bankruptcy court, and 
secondly, that a temporary injunction barring delisting proce- 
dures would not injure the public nor be in conflict with SEC 
jurisdiction (since trading in that stock was suspended by order 
of the NYSE while application was being made to the SEC for 
delisting). 


On appeal the District Court vacated the injunction on the 
ground that the SEC had primary iurisdiction due to its broader 
responsibility and greater range of options requiring considera- 
tion under the SEC law and processes, than the bankruptcy court. 
The court also concluded that the “listing” was not “property” 
within the meaning of the Bankruptcy Act since it was not trans- 
ferable and lacked pecuniary value. 


Here the Secretary has to consider statutorily proscribed un- 
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fair practices (7 USC 499b) and formulate a cohesive and com- 
prehensive regulatory program (7 USC 4990; 7 CFR 46 et seq), 
that neither stifles the industry nor short-changes the public. The 
capacity to file and pursue to decision administrative disciplinary 
proceedings is fundamental. 


Carving out of the Secretary’s jurisdiction those licensees 
whose financial irregularities have reached the degree of severity 
that warrants shelter under Chapter XI proceedings would result 
in those with the more serious financial irregularities finding 
sanctuary, insulation and opportunity for resuscitation under 
Chapter XI, whereas those with lesser financial irregularities re- 
main immediately exposed to regulatory processes and sanctions. 


If Chapter XI were to be a haven immune from regulatory 
reach, it would be an anomaly, in that as one finger of government 
shelters to allow regeneration, another waits to penalize, with both 
governmental actions ironicslly triggered by the same events. 


Financial irregularities not serious enough to warrant bank- 
ruptcy processes trigger regulatory sanctions. Catanzaro v USDA, 
_._ ~F2d __—Ss—S (9th Cir, 1977). Penalizing the lesser vio- 
lations, while immunizing (at least temporarily) the more serious 
violators would be erosive of the regulatory jurisdiction. 


Partial payment of 30 percent of debts agreed to under a Chap- 
ter XI arrangement was not found to satisfy regulatory require- 
ments pertinent here in In re King Midas Packing Co., 34 AD 1879, 
1884 (1975). A similar result from a somewhat different aspect 
may be found in Zwick v Freeman, 373 F2d 110, (2d Cir, 1966) 
cert. denied 389 US 835, where bankruptcy and regulatory juris- 


diction were found each for their own purposes to be concurrent 


and overlapping, with brankruptcy discharging the debts and bar- 
ring legal enforcement of them but regulatory provisions and 
sanctions upheld against the license as well as individuals con- 
cerned. 


Also of value for the parallels that may be made from the ra- 
tionale is Kesler v Dep’t. of Public Safety, 369 US 153, 82 S Ct 
807, 7 L Ed 2d 641 (1962): Tragash v USDA, 524 F2d 1255 (5th 
Cir, 1975); In re Maure Solt et al, 35 AD 721 (1976) ; In re At- 
lantie Produce Co., Inc. 835 AD 1631 (1976) ; In re M&H Produce 
Co., Inc., 34 AD 700 (1975) (affirmed sub nom M&H Produce v 
Knebel and USDA, unpublished opinion D.C. Cir, Sept. 1976, Dkt 
+75-1621) 
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Thus it seemed reasonable that a business subject to serious 
challenge of its qualifications to retain its license should not have 
that challenge suspended while that business seeks a goal (finan- 
cial health) that, if attained, would not blunt the reason for the li- 
cense challenge. Violations of the regulations, if they cecurred, 
would not be satisfied by some subsequent conduct, any more than 
returning embezzled funds wipes out the offense of embezzlement. 


Respondent’s success in Chapter XI would probably not ma- 
terially affect this proceeding, and to the contrary, Respondent’s 
failure here could very well frustrate Chapter XI. Thus it did not 
seem appropriate, reasonable or necessary to suspend the regu- 
latory process. 


The violations are supported by reliable, probative and substan- 
tial evidence. The violations were deliberate, wilful,4 flagrant and 
repeated. The sanction sought is appropriate, warranted and 
necessary. 


ORDER 


The application of respondent for a subpoena duces tecum is 
denied. 


Respondent’s license is revoked, effective on the 11th day after 
the Order becomes final. 


This Decision and Order shall become final* without further 
proceeding, 35 days after service (7 CFR 47.37(c)) unless within 
30 days after service it is appealed to the Secretary (7 CFR 
47.39(a)). 


4 Here the term “wilful” is used in the sense of being the intentional, considered conduct of 
noncompliance with the regulatory requirements (7 CFR 46.2 (aa) (4) and (9)), and not 
merely the narrower legal/regulatory meaning of acting with “careless disregard” of statutory 
requirements. 

*The Decision and Order became final August 11, 1977.—Ed. 
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DISMISSAL — SETTLEMENT BETWEEN PARTIES 


(No. 17,998) 


OXNARD FROZEN FooDS COOPERATIVE v. MOFFAT LTD, INc. PACA 
Docket No. 2-4608. In order issued August 5, 1977, by Donald 
A. Campbell, Judicial Officer. 


(No 17,999) 


PHIL DATTILO AND COMPANY OF OHIO v. CENTRAL OHIO PRODUCE 
Dist., INc. PACA Docket No. 2-4610. In order issued August 
4, 1977, by Donald A. Campbell, Judicial Officer. 


(No. 18,000) 


AYER FARMS v. CYR BROTHERS MEAT PACKING, INC. PACA Docket 
No. 2-4190. In order issued August 19, 1977, by Donald A. 
Campbell, Judicial Officer. 


(No. 18,001) 


CERTIFIED GROWERS OF ILLINOIS, INC. v. NEWMAN ENTERPRISES, 
INC. and LONNIE E. HOWERTON and GLORIA S. HOWERTON, 
d/b/a Misty MOUNTAIN TRADING Co. PACA Docket No. 
2-4416. In order issued August 19, 1977, by Donald A. Camp- 
bell, Judicial Officer. 


STAY ORDER ~ PENDING ISSUANCE OF FURTHER ORDER 


(No. 18,002) 


DONNA JEAN PACKING, INC. v. AUSTER COMPANY, INC. PACA 
Docket No. 2-4642. In order issued July 28, 1977, by Donald 
A. Campbell, Judicial Of ficer. 
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(No. 18,003) 


JOSEPH MERCURIO PRODUCE CORPORATION v. JOE BELSON. PACA 
Docket No. 2-4642. In order issued July 28, 1977, by Donald 
A. Campbell, Judicial Officer. 


REPARATION AWARDED ~ ADMISSION OF LIABILITY 


(No. 18,004) 


MEYER TOMATOES v. MONROE TOMATO REPACKERS, INC. PACA 
Docket No. 2-4582. Reparation of $35,725.00 with 8 percent in- 
terest from December 1, 1976, awarded complainant against 
respondent in order issued August 4, 1977, by Donald A. 
Campbell, Judicial Officer. 


(No. 18,005) 


V. F. LANASA, INC. v. FRESHER FOODS OF RICHMOND, INC. PACA 
Docket No. 2-4688. Reparation of $8,143.00 with 8 percent in- 
terest from May 1, 1977, awarded complainant against re- 
spondent in order issued August 4, 1977, by Donald A. Camp- 
bell, Judicial Officer. 


REPARATION AWARDED ~ DEFAULT ORDER 


(No. 18,006) 


AG-WEST v. CHINOOK MARKETING COMPANY. PACA Docket No. 
2-4721. Reparation of $148.50 with 8 percent interest from 
September 1, 1976, awarded complainant against respondent 
in order issued August 23, 1977, by Donald A. Campbell, Judi- 
cial Officer. 
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(No. 18,007) 


BREWSTER HEIGHTS PACKING, INC. v. DONATO PRODUCE, INC. and 
MIRABELLI FRUI" SALES. PACA Docket No. 2-4723. Repara- 
tion of $6,209.50 with 8 percent interest from November 1, 
1976, awarded complainant against respondent in order 
issued August 23, 1977, by Donald A. Campbell, Judicial Of- 
ficer. 


(No. 18,008) 


SHIRL EKINS, d/b/a EKINS HYBRID FRUIT ORCHARDS v. STEVE 
FANELLI, d/b/a BAY SHORE PRODUCE and BAYSHORE PRODUCE 
Co., INc. PACA Docket No. 2-4733. Reparation of $3,435.00 
with 8 percent interest from December 1, 1976, awarded com- 
plainant against respondent in order issued August 23, 1977, 
by Donald A. Campbell, Judicial Officer. 


(No. 18,009) 


GEORGE J. MILLER v. JAMES L. KASINGER, d/b/a CONSOLIDATED 
PACKING COMPANY. PACA Docket No. 2-4722. Reparation of 
$2,631.50 with 8 percent interest from September 1, 1976, 
awarded complainant against respondent in order issued Au- 
gust 23, 1977, by Donald A. Campbell, Judicial Officer. 


(No. 18,010) 


MOUNTAIN ORCHARD COOPERATIVE, INC. v. HARRY HILLYARD, d/b/a 
JUNCTION PRODUCE. PACA Docket No. 2-4732. Reparation of 
$5,850.00 with 8 percent interest from October 1, 1976, 

_ awarded complainant against respondent in order issued Au- 
gust 23, 1977, by Donald A. Campbell, Judicial Officer. 


(No. 18,011) 
DIXIE TOMATO AND PACKAGING, INC. v. MONTEL CONVENIENT 


Foops, INC. now t/a MONTEL Foops, INCORPORATED. PACA 
Docket No. 2-4720. Reparation of $8,039.50 with 8 percent in- 
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terest from January 1, 1977, awarded complainant against re- 
spondent in order issued August 24, 1977, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 18,012) 


HOUSTON PRODUCE DIST. Co., INC. v. MONTEL CONVENIENT F oops, 
INC. now t/a MONTEL Foops, INCORPORATED. PACA Docket 
No. 2-4719. Reparation of $1,022.50 with 8 percent interest 
from January 1, 1977, awarded complainant against respond- 
ent in order issued August 24, 1977, by Donald A. Campbell, 
Judicial Officer. 


(No. 18,013) 


MURANAKA FARM, INC. v. W. CHAS. HEITMULLER Co., INC. PACA 
Docket No. 2-4730. Reparation of $1,600.00 with 8 percent in- 
terest from May 1, 1977, awarded complainant against re- 
spondent in order issued August 24, 1977, by Donald A. 
Campbell, Judicial Officer. 


(No. 18,014) 


PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. W. CHAS. 
HEITMULLER Co., INc. PACA Docket No. 2-4737. Reparation 
of $2,968.50 with 8 percent interest from June 1, 1977, 
awarded complainant against respondent in order issued Au- 
gust 24, 1977, by Donald A. Campbell, Judicial Officer. 


(No. 18,015) 


STARR PRODUCE Co., INC. v. W. CHAS. HEITMULLER Co., INC. PACA 
Docket No. 2-4736. Reparation of $5,160.00 with 8 percent in- 
terest from April 1, 1977, awarded complainant against re- 
spondent in order issued: August 24, 1977, by Donald A. 
Campbell, Judicial Officer. 
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(No. 18,016) 


TRAUTMAN BROTHERS Co. OF wAREDO, TEXAS, INC. v. W. CHAS. 
HEITMULLER Co., INC. PACA Docket No. 2-4729. Reparation 
of $29,649.00 with 8 percent interest from June 1, 1977, 
awarded complainant against respondent in order issued Au- 
gust 24, 1977, by Donald A. Campbell, Judicial Officer. 


(No. 18,017) 


CASCADIAN FRUIT SHIPPERS, INC. v. W. CHAS. HEITMULLER Co., 
Inc. PACA Docket No. 2-4728. Reparation of $8,405.05 with 
8 percent interest from May 1, 1977, awarded complainant 
against respondent in order issued August 25, 1977, by Don- 
ald A. Campbell, Judicial Officer. 


(No. 18,018) 

FLORANCE DISTRIBUTING Co., INC. v. W. CHAS. HEITMULLER CO., 
Inc. PACA Docket No. 2-4727. Reparation of $722.80 with 8 
percent interest from May 1, 1977, awarded complainant 
against respondent in order issued August 25, 1977, by Don- 
ald A. Campbell, Judicial Officer. 


(No. 18,019) 


Mo-Bo ENTERPRISES, INC. v. W. CHAS. HEITMULLER Co., INC. 
PACA Docket No. 2-4726. Reparation of $2,935.50 with 8 
percent interest from June 1, 1977, awarded complainant 
against respondent in order issued August 25, 1977, by Don- 
ald A. Campbell, Judicial Officer. 


(No. 18,020) 


PARAMOUNT CITRUS ASSOCIATION, INC. v. W. CHAS. HEITMULLER 
Co., INc. PACA Docket No. 2-4725. Reparation of $2,678.75 
with 8 percent interest from March 1, 1977, awarded com- 
plainant against respondent in order issued August 25, 1977, 
by Donald A. Campbell, Judicial Officer. 
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(No. 18,021) 


THE Woops COMPANY INCORPORATED v. W. CHAS. HEITMULLER | AGR 
Co., INc. PACA Docket No. 2-4724. Reparation of $1,878.45 
with 8 percent interest from April 1, 1277, awarded complain- 
ant against respondent in order issued August 25, 1977, by 
Donald A. Campbell, Judicial Officer. 
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Brown, DoROTHEA E. 
LAWA Docket No. 72 Consent order 
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TITLE AND OTHER INFORMATION Volume 


DIEROLF F'ARMs, INC. 27 
LAWA Docket No. 1 

Laboratory animal dealer. Identification. Holding 

period. Enclosures. Suspension of license. Consent 


DuBy, WILLIAM J. 31 
LAWA Docket No. 17 

Violations of record and holding. period requirements. 
Suspension of registration for 90 days. 

Default, 


FOWLER, DONNA 35 
LAWA Docket No. 52 

Consent order. Sanction 

Termination of suspension in supplemental order 35 


HAMPTON, WILLIAM 35 
LAWA Docket No. 27 Consent order 


HAZZARD, CHARLES 29 
LAWA Docket No. 8 

Dealer, Identification tags. Records. Inspection 

Suspension of license. Consent 


HIXENBAUGH, BESSIE 35 
LAWA Docket No. 68 

Consent order 

Termination of suspension in supplemental order 35 


HOFFER, LESTER 34 
LAWA Docket No. 42 Consent order. Sanction 


HULL CORALEA 83 
LAWA Docket No. 20. Order of dismissal. License 
surrendered. Business ceased 


HULL, CORALEA 31 
LAWA Docket No. 14 
Consent order, Suspension 


JACKSON, PAUL 31 
LAWA Docket No. 11 
Dismissal. Inability to effect service 


JOHNSON, HARLEY AND ELEANOR 84 
LAWA Docket No. 38. Consent order 


JOYNER, J. L. 84 
LAWA Docket No. 33. Consent order 
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TITLE AND OTHER INFORMATION 


KG Farms INC. 
LAWA Docket No. 21. Consent order 


KINwoop FARMS, INC. 

LAWA Docket No. 3 

Laboratory animal dealer. Indoor facilities. 

Food and water, Veterinary services. Caretakers. 
Cease and desist. Consent 


LEE-DON KENNELS, INC. 
LAWA Docket No. 55. Consent order. Sanction 


LIKAR, IVAN N. 

LAWA Docket No. 40 

Corporate entity. Absence of abuse of. Piercing the 
corporate veil not warranted. Corporate licensee. Not 
a party to proceeding. Jurisdiction. Absence of as to 
individual respondent, DISMISSAL 

Corporate veil. Piercing of not permissible. 
Jurisdiction absence of. DISMISSAL 


LiKaR, IVAN N. 
LAWA Docket No. 23. Consent order 


MAucH, LOUISE 
LAWA Docket No. 53. Consent order. Sanction 


MAXFIELD, FRANK H. 

LAWA Docket No. 7 

Dealer. Violations of housing, feeding and sanitation 
provisions. Revocation of license. Consent 


MAZUR, GEORGE ENTERPRISES, INC. 
LAWA Docket No. 9 
Dismissal on motion of complaint 


MILLER, HAROLD 
LAWA Docket No. 18 
Dismissal. Untimely demise of respondent 


NATIONAL INSTITUTE OF SCIENTIFIC RESEARCH, INC. 
LAWA Docket No. 6 

Research facility. Violation of housing, feeding and 
sanitation provisions. Cease and desist. Consent 


NowAk, J. J. 
LAWA Docket No. 15 
Cease and desist order. Default 
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TITLE AND OTHER INFORMATION Volume Page 


PACKER, WILLIAM, MRs. 30 481 
LAWA Docket No. 12 

Improper enclosures. Suspension of license for 14 days. 

Consent 


PHILLIPS, EDWARD B, AND HELEN M. 34 1780 
LAWA Docket No. 45. Consent order. Sanction 


PRIMATE IMPoRTS, INC. 34 1631 
LAWA Docket No. 44. Dismissal. On stipulation of 
parties 


TITLE AND OTHER INFORMATION 

RADZILOWSKI, EDWARD 35 1718 
LAWA Docket No. 47 

Regulations and standards. Failure to comply with 

Premises. Failure to keep in conformity with regula- 

tions and standards. Sanction 


RADZILOWSKI, EDWARD 34 170 
LAWA Docket No. 22. Consent order. Sanction 


RESER, DONALD E. 35 5 
LAWA Docket No, 48. Consent order 


SEWARD, JOHNNY 30 1292 
LAWA Docket No. 13 

Improper enclosures. Transportation. Suspension of li- 

cense for 30 days. Suspension retroactive. Consent 


STARK, KENNETH B. 85 1181 
LAWA Docket No. 57 

Annual license fees. Failure to pay. Annual reports 

Failure to file. Sanction 


THULINE, H. C. 31 46 
LAWA Docket No. 31. Consent order. Sanction 
TRAVNICEK, ROBERT AND BETTY 33 1260 


LAWA Docket No. 25. Consent order 


UNIVERSAL Pet AND SUPPLIES, INC. AND WARREN 85 89 
HEYNE 

LAWA Docket No. 49 

Consent order. Denial of application of individuel res- 

pondent. Revocation of license of the corporate res- 

pondent 35 89 


WAHRENDORF, WAYNE D. © 34 843 
LAWA Docket No. 30 

License fees. Failure to pay. Reports, annual. Failure 

to file 
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TITLE AND OTHER INFORMATION 


WAMPLER, JAMES B. 
LAWA Docket No. 19. Consent order 


WENGER, LiLoyp D. d/b/a WENGER PET FARM 

LAWA Docket No. 5 

Dealer. Violation of housing, feeding and sanitation 
provisions, Caretakers. Cease and desist. Consent 


WILLIAMS, HANK 
LAWA Docket No. 70. Consent order 


Woop, Mrs. J. C. 

LAWA Docket No. 50 

Identification of animals. Failure to supply or to com- 
plete. Primary enclosures. Failure to construct in ac- 
cordance with regulations. Required accompanying 
form. Failure to send with shipment. Incomplete. 
SANCTION 


WorTHY, DIANE 
LAWA Docket No. 29. Consent order 


FEDERAL MEAT INSPECTION ACT 


TITLE AND OTHER INFORMATION 


BORNSTEIN AND PEARL PROVISIONS Co., INC. 
FMIA Docket No. 1 
Consent order. Sanction 


INDIANA SLAUGHTERING Co., INC. 

FMIA Docket No. 3 

Stay order, pending outcome of judicial review pro- 
ceedings. Consent settlement. 

Agreement on is not conditional. Settlement agreement. 
Enforcement of. Sanction, with provisions 


NATIONAL ROYAL BEEF CORPORATION a/k/a NATIONAL 
BEEF CORPORATION 

FMIA Docket No. 8 

Consent order 
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GRAIN STANDARDS ACT 
TITLE AND OTHER INFORMATION Volume 


BARRIOS, HARRY 84 
GSL Docket No. 10 

Conflict of interest. Acceptance of gratuities for per- 

sonal financial benefit 


DELTA WEIGHING AND INSPECTION BUREAU, INC. 34 
GSL Docket No. 11 
Order granting Motion to Withdraw Complaint 


DISHMON, CARDWELL 30 
GSL Docket No. 6 

Licensed inspector. Duties and responsibilities. Not 

relieved of by reliance on others. Inspection perform- 

ance. Gross negligence. Revocation of license 


GREATER BATON ROUGE PorT COMMISSION 85 
GSL Docket No. 12 
Dismissal on request of parties 


KESINGER, JAMES 27 
GSL Docket No. 4 

Grading of wheat. Loading of mixed grain. 

Influence Representative sample. “Material portion” 
Dismissal of complaint 


MATCHEY, EDWIN T. d/b/a LEWISTONE GRAIN 

INSPECTION SERVICE 34 
GSL Docket No, 9 

Dismissal. By mutual consent of parties 


MATHERNE, LAWRENCE J., JR. 35 
GSL Docket No. 15 
Dismissal. Settlement agreement 


MAXFIELD, DAREL L. 82 
GSL Docket No. 7 

Grain inspector. Technical competency, re-examina- 

tion. Failure to pass. Suspension of license 

Automatic termination of license. Due process of law 
contention. Denial of application to renew 


SMITH, RALPH 30 
GSL Docket No. 5 

Improper sampling of grain, Revocation of license. 

Consent 


STROMAN, FRANK 35 
GSL Docket No, 14 
Order of dismissal. Settlement agreement 


ToRBOL, ROBERT F. 34 
GSL Docket No. 8 Order of Dismissal 
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HORSE PROTECTION ACT 
TITLE AND OTHER INFORMATION 


ALLEN, HuGH E. 

HPA Docket No. 34 

Soring. Constituting cruel and inhumane treatment 
of horses. Sanction 


ALSTON, J. G. AND DOODIE POWER 

HPA Docket No. 5 

Consent order. Sanction 

Movement in commerce. Failure to establish 
Dismissal as to J. G. ALSTON 


BoALDIN, KENNETH 

HPA Docket No. 7 

Soring of legs of horse, constituting cruel and inhu- 
mane treatment. Sanction, Civil penalty of $650.00 


BRowN, AARON 
HPA Docket No. 21 
Consent order. Sanction 


CHRISTIAN, KNUTE 

HPA Docket No. 2 

Constitutional violation contention. Found to be with- 
out merit. Double jeopardy contention. Without merit. 
Criminal provisions and the civil penalty provisions 

of the Act. 

Previous trial. Burden of proof. Difference in. Deci- 
sion in present proceeding. Sole basis 

Soring. Constituting cruel and inhumane treatment 
of horse. Record evidence. Sanction based upon. 


CROWDER, DUDE 
HPA Docket No. 1 
Consent order. Penalty 


CROWDER, DUDE 
HPA Docket No. 49 
Consent order. Sanction 


Davis, Dr. JOE 

HPA Docket No, 15 

Soring, failure to prove. Request for relief denied 
complainant 
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CUMULATIVE INDEX THROUGH 1976 


TITLE AND OTHER INFORMATION Volume 


ForD, JOHN H. 84 
HPA Docket No. 16 
Consent order. Sanction 


FREE, M. B. 35 
HPA Docket No. 13 

Soring; constituting cruel and inhumane treatment. 

Unfair competition. Competing sored horse with un- 

sored horses. Economic impact. Adverse. Sanction 


GREER, SAMUEL 34 
HPA Docket No. 17 
Consent order. Sanction 


GROOVER, WINK 35 
HPA Docket No. 28 

Evidence of soring, established, Exceptional circum- 

stances. Absence of. Prehearing stipulation. Control- 

ling and conclusive. Sanction 


Hotcoms, A. S. 35 
HPA Docket No. 18 

Exhibiting sored horse. Sanction 

Petition for Reconsideration. Denial of 85 


JERNIGAN, W. B. AND CORLEY, STEVE 33 
HPA Docket No. 4 

Consent order. 

Consent order. Penalty 33 


LANDRUM, J. W. 35 
HPA Docket No. 38 
Consent order. Sanction 


LocKABy, TOMMY 84 
HPA Docket No. 22 

Soring. Constituting cruel and inhumane treatment of 

animal, Sanction 


LuNA, WAYNE 35 
HPA Docket No. 10 

Soring, constituting cruel and inhumane treatment. 
Sanction 


LYNN, JAMES A. 34 
HPA Docket No. 32 
Consent order. Sanction 
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TITLE AND OTHER INFORMATION 


Mosley, RONALD 

HPA Docket No. 20 

Soring. Constituting cruel and inhumane treatment of 
animal. Unfair competition competing sored horse with 
unsored horses, Failure to file an answer. Constitu- 
ting admission of allegations. Sanction 


Motes, MAck 
HPA Docket No. 14 
Consent order. Sanction 


Myers, Mrs. JAMES A, “DEBBIE” 

HPA Docket No. 24 

Soring. Constituting cruel and inhumane treatment of 
animal. Unfair competition. Sored horse with unsored 
horses, Sanction 

OPPENHEIMER, MOSE 

HPA Docket No. 6 

Consent order. Civil penalty 


PoLk, DAVID 
HPA Docket No. 31 
Consent order. Sanction 


ROBERTS, HERBERT 
HPA Docket No. 12 
Consent order, Sanction 


SMITH, ROBERT 
HPA Docket No. 27 


Consent order. Sanction 


SOUTHERN, CLYDE C. 
HPA Docket No. 53 
Consent order. Sanction 


THOMPSON, VIC 
HPA Docket No. 11 
Order dismissing complaint 


TosH, W. D. 
HPA Docket No. 9 
Consent order, Sanction 
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TITLE AND OTHER INFORMATION Volume 


WALL, RICHARD 34 
HPA Docket No. 3 

Soring. Constituting cruel and inhumane treatment of 

animal. Sanction 


WALL, RICHARD 85 
HPA Docket No. 44 

Reduction of penalty. Erroneous, Absence of mitigat- 

ing circumstances. Sanctions. Department’s policy on. 

Full civil penalty assessed 


WELLBORN, JACK 34 
HPA Docket No. 23 
Consent order. Sanction 


WHALEY, EDWARD 35 
HPA Docket No. 25 

Evidence of soring. Established. Exceptional circum- 

stances. Absence of prehearing stipulation. Control- 

ling and conclusive. Sanction 


WHITEHEAD, PAUL 35 
HPA Docket No. 45 
Civil penalty, Consent 


WITHERSPOON, FRANK 84 
HPA Docket No. 26 

Soring. Constituting crue] and inhumane treatment of 

animal, Sanction 


INSPECTION AND GRADING (AMA 1946) 


CALIFORNIA MEAT Co., INC. 35 
I&G Docket No. 53 
Consent order. Sanction 


Easy EGG CorRPORATION 35 
I&G Docket No. 52 

Plant premises, facilities and equipment state of re- 

pair and sanitary conditions. Regulations. Failure to 

comply with. Sanction 


GLOVER, Morris H. d/b/a GLOVER’s FARMS 35 
I&G Docket No. 57 

Inspection certificates. false. Unlawful interference 

with Federal. State inspector in the issuance of in- 

spection certificates. Sanction 
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TITLE AND OTHER INFORMATION 


MORRELL, JOHN & COMPANY 
I&G Docket No. 56 
Consent order, Sanction 


NATIONAL BEEF PACKING COMPANY 
I&G Docket No. 59 
Consent order. Sanction 


PACKERLAND PACKING COMPANY OF TEXAS, INC. 


I&G Docket No. 33 
Dismissal, Settlement between parties 


WATERS AND LITCHFIELD, INC. 
I&G Docket No. 54 
Consent order. Sanction 
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